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A3STEACT 

This aanual has been prepared to assist legal 
services lawyers who are representing students whose rights have been 
curtailed or violated by school authorities. The aanual will assist a 
lawyer in identifying the best legal theory for the case, the 
judicial precedent, and suggested language for pleadings. Following a 
brief introduction in Section I, Section II deals with legal theories 
which night be useful when no federal constitutional right is clearly 
involved. Sections III and IV, which coaprise the aajcr portion of 
the publication^ deal with the substantive and procedural rights of 
students under the United States Constitution. Section III discusses 
students* rights under the first, fourth, and fourteenth aaendaents, 
rhe general approach to equal protection problems, and invasions of 
the student's personal life. Section IV includes a copy of Goss v 
Lopez, the landmark Suprene Court decision dealing with short-tera 
suspensions and an analysis of Goss. Section V also deals with 
substantive considerations when analyzing aore esoteric behavior 
control aethods eaployed by school authorities. Section VI lists the 
reaedies that courts have granted in various student rights cases, 
including daaages. Part VII analyzes the legal theories available to 
students in private schools. An appendix contains exaaples of typical 
language used in pleadings; (Author/FH) 
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I. Introduction 



Philosophy of Manual 

This manual has been prepared to assist legal services lawyers who are representing 
students whose rights have been curtailed or violated by school authorities. 

The staff preparing this manual, because it is located at the Center for Law and Education, 
typicail/" hears of the worst cases — that is, the worst examples of school official ex- 
cesses and arbitrariness. Thus, it is possible that implicit in these writings is an 
assumption that students usually act in good faith and are pursuing constitutionally pro- 
tected rights^, while school officials often act arbitrarily or repressively . We recognize 
that in most situations the facts are not quite that simple, and we leave it to the lawyer 
who is reviewing an actual complaint to determine whether or not there was a violation of 
^the student's rights. Sometimes, it will be the lawyer's function to advise the student 
that he or she acted excessively, and that the law offers no protection. If, however, 
our underlying assumptions are in harmony with the fact situation before the lawyer, then 
this manual will assist in identifying the best legal theory for the case, the judicial 
precedent, and suggested language for pleadings. 
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• - > ^ ^ ♦ 

Scope :of Manual 

This manual deals with students' first amendment rights, their rights in disciplinary cases, 
and some jpon-discipiinary problems arising under the equal protection clause.* Parts I through 
VI are limited to cases arising in public schools and state-operated universities. The most 
Important material — f rom the standpoint of numbers of problems which 'arise in legal services 
offices — are dealt with in Parts III and JV, covering the substantive and procedural rights of 
students under the United States Constitution. 

Part III has four major subdivisions: III (A) deals with students' rights under the 



*Throughout this manual cases involving students in high schools, colleges and universities 
are treated as essentially the same. The basic rights are the same,j^^and the institutional needs 
are the same. Moreover, there are hardly any cases where the decision has turned- on the age 
and status of the student. On a few occasions courts have comnented that the rule might have 
been different in another setting. Special considerations for more youthful audiences in obscen- 
ity cases are alluded to\in Part 111(A)(2), for example. Sometimes, too, more youthful age might 
require more stringent safeguards of procedural due process, requiring, for example, a right to 
counsel in a greater number of situations. As the federal district court said in the Sullivan 
case, "the high school student perhaps even more than the university student needs ciireful ad- 
herence to concepts of procedural fairness and reasonableness by school officials.". Sullivan 
V. Houston Ind. Sch. Dist. . 307 F.Supp. 1328, 1343 <S.D. Tex. 1969) approved, in 475 F.2d^l071 
(5th Cir. 1973). One decision which held that summary suspension of high school students could be 
tolerated where they would not be for university students was vacated by the Supreme Court and 
implicitly overruled in Goss . See Banks v. Board of Public Instr. , 314 F.Supp. 285, 291-93 
(S.D. Fla.* 1970), vacated on other grounds , 401 U.S. 988 (1971). Compare with Goss v. Lopez , ' 
419 U.S. 565 (1975). Finally, the case. of Breen v. Kahl , 296 F.Supp. 702, 706 (W.D. Wis. 1969), 
affirmed , 419 F.2d 1034 (7th Cir. 1969), cert, denied , 398 U.S. 937 (1970), is pertinent. The 
court rejected sc!iool officials' arguments that students should be treated differently than adults 
because of their age, and invalidated school hair regulations. The court s^id, \A, at 707: 

But it must not be forgotten, however small the community, however familiar to one 

another the characters in the drama, that when a school board undertakes to expel 

a public school s^tudent, it is undertaking t6 apply the terrible organized force of 

the state, just as surely as it is applied by the police, the courts, the prison 

warden,, or the militia. ^ * 

For the most part, then, there seems to be no good reason for differentiating between the rights of 
high school and college students. For a discussion of the only cases found where/ age did seem to 
operate against a student, see infra at pp. 213-15 (dpmitory living requirements). See also infra 
at p. 49, 51 (standards in obscenity cases and similar cases), and infra at pp. 176-77 (equal pro- 
tection cases) . 

0 
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first Mfcndaent, and contains six separate notes on various topics coacemiog first aaeodaent 
probleas. Fart 1X1(1) deals vlth the student's rljght to privacy under the fourth and 
fourteenth aaendaents. This part is concerned with locker, domitorj, and personal searches. 
Other invasions of the personal sphere are discussed under Fart III(D) (Substantive Due 
Frocess) — the right to determine one's appearance, the rigfit to be free of school regulation 
lihen off ca^His, the right to be apprised of school rules before a situation arises in which 
they might be broken (which appears in the note in Vagueness) . These have been grouped together 
in a separate part on substantive due process because none are specifically covered by any 
one amendment to the constitution. For example, we considered the grooming cases, which 
involve an open and public act, as not really "privacy" issues as they are frequently classi- 
fied, but a right derived from the first, fourth, ninth, and fourteenth amendments. It is 
perhaps better characterized as a '*right to self-detenination." Fart III(C) discusses the 
general approach to equal protection problems, and provides a series of examples sex 
discrimination, race discrimination in disciplinary actions, and the like. It does not cover 
Che subject of school desegregation decisions, which is too vast and specialized an area for 
treatment here. The Center has been involved in desegregation cases and is able to offer 
assistance to legal services lawyers in that area. This section also does not cover problems 
of classification and tracking, which are treated in the manual, CLASSIFICATIOH MATERIALS 
(revised ed. Sept., 1973) which is available from the Center. Part III(C) also discusses the 
equal protection problems created by requiring girls to take home economics courses and 
excluding them from Interscholaiitic athletic competition. 

Part IV, another major part, deals with procedural due process. It includes a copy 
of Coss V. Lopez t the landmark Supreme Court decision dealing with short term suspensions, the 
plaintiff's brief filed with the High Court, and our analysis of Coss . In addition, there is the 
most comprehensive listing to date of lower court decisions dealing with individual elements of 
due process required for more severe punishment. 

Fart II — Inherent Limits on School System Authority — deals with the legal theories which 
might be useful when no federal constitutional right is clearly involved. It discusses rules 
created primarily by state courts interpreting implicit state constitutional requirements that 
school officials only act when authorized to do so — an argument which closely parallels argu- 
ments to be made when pursuing "substantive due process" rights. Fart V deals with punishments 
generally, including substantive argimients for invalidating certain kinds of punishment altogether. 
Fart V also deals with substantive considerations when analyzing more esoteric behavior control 
methods employed by schbol authorities — primarily the administration of behavior modification 
drugs to students and the use of psychological testing. Fart VI lists the remedies that courts 
have granted in vari^ljs^studenc rights cases, including damages. The landmark case of Wood v« 
Strickland, decided \by 'the Supreme Court this year, is reproduced here. Fart VII analyzes the 
legal theories availadi^ to a student enrolled in a privately operated school or university. 
Finally, there is an ap^ndix containing numerous examples of typical language used in pleadings. 



Ibis mnual has b«en prepared priaarily to aid In vricing coaplaints for federal llci- 
iiation and briefs; it vill aUo be useful as a guide to fashioning relief, viietfaer agreed 
upon by the parties or ordered by the court, wherever there is a desire to follov Judicial 
precedent. The aanual does noK atteiqit to provide assistance in dioices between federal or 
state courts. Judicial rules related to i^stention, jurisdiction, and the like, tactics, 
pre*trial or trial probleas of discovery, evidence, and similar matters. Legal services 
lawyers faced with such problems are invited to call us for consultation; they mi^t also 
consult materials prepared by the Legal Services Training Frograo. This manual do<s not 
analyze student rights originating in state constitutions and state legislation. Ve 
have collected sooe material in this area and, again, the legal services lawyer should contact 
us for assistance. The lawyer should also consult local statutes and cases if a state legal 
theory seems more promising. Finally, of course, the federal cases cited here are valid in 
state courts, yhich are bound to follow the federal constitution. Ue also frequently cite 
state cases, but for practical reasons these references are not as thorough or complete as 
our references to federal cases. 



Other Center PuMications 

This aanual supercedes our prior publication on student Tlghcs, the STUDENT tlCHTS 
LITIGATIOH PA^ET, which is out-of-^ate. Those familiar with that publication will note that 
there is virtually no overlap between the two publications. Indeed, Judicial interpretation 
of constitutional requirenenps in student cases has proliferated and become much more 
sophisticated than it was at the time the prior publicatloif was issued. In addition, a number 
of Important decisions l^ve come down from the Supreme Court which promise to permeate all 
legal disputes between students and schools in the general areas covered in this .manual. The 
reader is^ advised to destroy the earlier packet, or indicate on the cover that it is 
obsolete. 

^ This manual can be kept up-to-date by consulting the EWCATIOIf LAW BULLETIN, distributed 
by the Center^ every six to eight weeks, which contains case siamuries in over fifty areas of 
education law. At least one copy of the BULLETIK ds sent routinely to each legal services 
office and back-up center. * 



^Editor's postscript: Issue no. A of the ED. L. BULL, was published prior to the printing of 

this manual. Supreme Court decisions have been Inserted into the text. Others are noted here 

Thonen v. Jenkins , cited infra at pp. 48, 55 i 67', reheard and appealed on issue of damages and 
attorney's fees. Infra at p. ?5l; ED. L. BULL. 87. \r 

• ^ * 

' Carnes v. Kentucky , cited infra at p. 158 resulted in summary judgment for defendants at dis- 
trict court level. ED. L. BULL. 97. This decision is being appealed. 

Zeller v.- Donegal Sch. Dist. Bd> of Educ. modifies the third circuit rule in hair cases as 
•tMted infra at p. 207. ED. L. BULL. 108. 
(postscript continued on.p«6) 
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Citadons and Fonn 



Ihe sores vrittcn specifically lor thisitanual gencraliy foilov the style »ost iavyers 
use in brief i^riting. Hiat is, eStatioas are included the text and few footnotes are 

J^nfra and supra are seldoia used on the assue^pcion chat sosae lavyers may borrow 
select passages for their briefs, and viil not necessarily be u&ing the passage where a 
case was first cited. Also, to facilitate incorporation into brief'^, different st^ject aatter 
often begins on a new pa^. 

The aatcrial which was written or revised especially for this voltme will be signed 
and dated at the end of each section by the author: the date indicates the point at which 
cases were finally shepardized to deteraine whether appellate review had taken place. 

A» a general role we are following the form recoonended in A UKIFOIH SYSTEM OF 
CITATICW, {11th ed. , 1973) except that we deviate because we are not typesetting this sanual 

vhat should be in italics is underlined, and what should be in large and saall capital 
letters is in unifora-sized capital letters). It should be noted that the UNIPOtM SYSTEM 
OF CITATIC^S requires that where a case is ^ppe^led in the saee year , only the appellate 
court dace is indicated. Tnus, dates are soaetiaes deleted under this rule. Ve also 
de\'eloped additioiul rutins on ^ibbrcviation^s of case na^ses. 



P.M. Lines, Manual Editor 
Center for Law and Education 
August 29, 1975 



(postscript continued fros p.4) 



^reeRhill v> i^ilc^v , 4:£cec at p. 222, vas reversed. £i>.L.srLL. 109. 

yc.:?^ V. Stricklagd . cit*fd at pp. 22^, 23i, 235 i 249, designated as Strickland v. Iniotf on 
rejsand. resulted in ^ circuit ccurt finding that due process vas violated, and a resasnd to 
district court for furtner proceedings on the question of danages and defendants* icasunity. 
ED.Ju.srLL. 195- :iotc circuit court held subsequent hearing did not cure defects of first. 

Sve<ft gsilds . cited at p. 22^, was re-affirsed in the light of <Joss. EO.L.EULL. 110. 

Several nei? cases have also cone deva. See Dixon v. Voungst<wm City Bd. of Educ. « EO.L.BULL. 
85-^C« CC^iio corporal punishisent statute voided) (see infra at pp. 323-3S); Futrell v. Ahrens , 
EO.L.BULL. 94 (upholding rule restricting visits fron opposite sex in dorKltory rooes)(see 
pp. 213-16, infra) ; Stevenson v. Board of Hegents (judgnent against a doctoral candidate who 
failed qualifying exazsination) , EO.L.BULL. 98 (see p. 222. infra) ; Bailey v. Lloyd (upholding 
higher fees for non-residents), EO.L.BULL. 99 (see p. 177, infra) ; Vorcheiaer v. School Dist. 
of Philadelphia (denying presence of sex discrimination in sex segregated schools), EO.L.BULL. 
100 (see p. 161. infra) ; Berrlos v. Inter Aiserican Univ. (state action issue), EO.L.BULL- 106-07 
(see pp. 363-74, infra) ; Slaughter v. Brighaa Young Uniy. ^ (saae) ; Braden v. Univ. of Pittsburgh 
(sasne); Mitchell v. King (vagueness) EO.L.BULL- 112 (see pp. 193-206, infra) ; Oorsev v. Bale 
(grade reduction as a punishsent vas found to be ultra vires}, EO.L.BULL- 115 (see infra p. 12, 
339-^1). - 
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11. Inherent Limits on 
School System Authority 



Introduction 



Some probless do not lend thenselves easily to a traditional constitutional analysis. This 
occurs vhere (1) the student vas not attei^ting to pursue a ri^t under the first aaen^wnc; 
(2) there is no ri^t to privacy as the student's misconi^ct was shamelessly public; (3) there 
is no question of a denial of equal protection because all students In coapar«ble circuwtances 
are tseated equally badly; and (4) there is contrary or no direct precedent under the due process 
clause. Such are the cases vhere school officials have atte2q>tcd to suspend a student for 
shenanigans avay froa the school premises and during non-school hours. Or sdiool officials have 
attempted to control a student's sore personal life by disciplining the student for natters 
vhich have nothlnt; to do vith his or her status as a student — £JL-» «»triage, non-taarital 
liaisons » pregnancy and parenthood. Or the school has a valid basis for punishing a student^ but 
has diosen a punishnent that far exceeds the wrong coMitted — sudi as expulsion for breaking a 
window, or corporal punishaent for littering on school grounds. 

In these situations, a "nonconstitutional" analysis Might offer the best theory for a law- 
suit. The central Issue in such an analysis is whether school officials are acting within the 
scope of their authority. School officials, like any other local govenwental officials, uy 
only do that which the state has authorized thea to do. If there is no statute which escpressly 
or impliedly authorizes the school board to act, they are ultra vires — beyond the scope of their 
authority. Likewise, principals, teachers, other staff and non-school persons should be acting 
pursuant to sose clear authorization froa the school board, and the act of these subordinates 
■ust be an act which the school board has authority to delegate to others. Finally, if the act is 
not authorized by the legislature, the school aay still atteapt to Justify it on the basis of the 
doctrine of in loco parentis , which presuaes that parents have delegated their responsibility and 
authority over their kids when they place the kids in school. As "will be discussed below, both 
of these doctrines are ancient, but while the ultra vires rule reaains in haraohy with changing 
conditions, the in loco parentis rule does not. 



* See Goldstein, "The Scope and Sources of School Board Authority to Regulate Student Conduct and 
Status: A ?^nconscitucionai Analysis", 117 U. PENN L. REV. 373 (1969) 
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in Loco Parentis 



Under the in loco parentis doctrine, school officials aay take whatever disciplinary action 
parents sight take. The rule — resting on a presuo^tion that parents have delegated their 
authority to school officials ~ is of doi&cful validity in public school systems in today's 
context. It v^as developed prior to the advent of cospulsory education lai#s» in a day vhen 
parents voluntarily placed a child in sdiool. See Goldstein, "The Scope and Sources of School 
Board Authority to Regulate Student Conduct and Status: A Konconstitutional Analysis'% 117 U- 
L. REV. 373, 425-26 (1969). Today vhen both parents and child are coiq>elled to utilize 
the public school systesa (or pay for an acceptable alternative) , there should be no presunptions 
of i^lied consent to disciplinary procedures or punishaents: the doctrine is of 

little use in dealing with our nodem 'student ri^t' problems." Zanders v. Louisiana State Bd. 
of Educ . 281 F.Supp. 747, 756 (W.p. U. 1968) (college case). 

In any case, where the parents express their disapproval of school rules or procedures, the 
school should be absolutely precluded f rosa citing in loco parentis as the source of its authority. 
Sreen v. Kahl , 419 F.2d 1034, 1037-38 (7th Cir. 1969), cert, denied, 398 U.S. 937 (1970): 

Since the students* parents agree with their children that their hair can 

be worn long ...» In the absence of any shoving of disruption, the doctrine r 

of "in loco parentis" has no applicability. 

See also Glaser v. Marietta , 351 F-Supp. 555 (W-D. Pa. 1972) (corporal punishment); State ex, 
rel, Bowe v. Board of Educ, of Fond du Lac , 63 Wis. 234, 23 N-W, 102 (1885) (suspension for refus- 
al to carry firewood). 

Because of the age and maturity of university students, courts have also found the in loco 
parentis doctrine "no longer tenable" as applied to thea. Buttny v, Sailey , 281 F.Supp. 280, 286 
(D. Col. 1968). 

Finally, in jurisdictions where the in loco parentis doctrine is nonetheless accepted, the 
school say still exceed the scope of this presuaed authority by acting in bad faith or unreason- 
ably : 

. . . there must be no malice and there must be reasonable grounds and the 
punishment must not be excessive, but commensurate only with the offense. 

Marlar v. Bill , 181 Tenn. 100, 178 S.V.2d 634, 635 (1944). See also Johnson v. Horace Mann 
Mutual Insurance Co. , 241 So. 2d 588 (La.Ct.App. 1970) (corporal punishment "excessive and unreason- 
able"); Guerrieri v, Tyson , 147 Pa. Super. 24 A. 2d 468, 239 (1942) (damages for treatment of in- 
fected finger by scalding); Phillips v. Johns , 12 Tenn.App. 354 (1930) (damages for wrongful 
search); Axtell v. LaPenna , 323 F.Supp. 1077 (W.D.Pa. 1971) (suspension for long hair). 

In general, the in loco parentis doctrine has fallen into disuse, as it should* Where it is 
cited in the decisions, it is, usually in dicta , the court having decided the case on other bases. 
Thus, the real source of school authority is to be found in state law* 
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The Ultra Vires Doctrine 



It is a universal truisa that legislatures legislate* This power is given to then by 
federal or state constitutions.' Courts have prudently interpreted that to require that only 
legislature legislate. The adainistrative branch executes the task which the legis}ation 
specifies for it. 

The rule that an agency nay do only that vhich the legislature has authorized can be traced 
to state or federal constitutional provisions assigning specific, separate powers to the legisla- 
tive and adainistrative branches of govenwent, and to a general need to assure democratic 
control of the administrative branches of govcmaents. Its rationale and definition is straight- 
foiward: 

. . . TaJII adfiinistrative authority is conferred (directly or by implication) 
by a statute. Thus at the outset, the legislature perforce exercises so«e 
degree of control, because in enacting the statute the legislature must, in 
broad outline at least, define the field in which the agency will operate aad 
oust state the objective sought to be accomplished. Adainistrative action 
clearly outside the delegated field or not designed to achieve the legislative 
objective would, in an appropriate Judicial proceeding, be held invalid as 
being outside the power delegated. Legislature and Judiciary here combine to 
prevent the adainistrative agency f roo acting ultra vires. 

CELHORX AND BYSE, ADMINISTRATIVE LAW: CASES AND COMMEOTS (6th ed. 1974) at 58. 
See also Board of Directors of the Indcp. Sch. Dist. of Waterloo, la. v. Green , 259 la- 1260, 147 
N.W.2d 854 (1967); Cogglns v. Board of Educ. of City of Ourhaa , 223 N.C.763, 28 S.E.2d 527 (1944); 
Alexander v. Thoag)son , 313 F.Supp. 1389, 1397 (C.D.Cal. 1970); and Goldstein, "The Scope and 
Sources of School Board Authority to Regulate Student Conduct and Status: A Nonconstitutional 
Analysis", 117 U. PENN. L. REV. 373 (1969). 

' This doctrine applies in the school context. Grigsby v. King , 202 Cal. 299, 260 P. 789, 
791 (19 27): 

[A] board of school trustees ... is merely an adainistrative agency created 
by statute and invested only with the powers expressly conferred, subject to 
the limitations thereto attached by the Legislature. 

See also Paterson v. Board of Trustees , 157 Cal. App.2d 811, 321 P. 2d 825 (Dist.Ct.App. X95^8X; 
Cf. , Elder v. Anderson, 205 Cal. App.2d 326, 23 Cal. Rptr. 48, 52 (Dist.Ct.App. 1962). 
Indeed it has long been established that an administrative or ministerial agency — 

. . . may not "vary or enlarge the terms or conditions of [the] legislative 
enactment," ... or "compel ^that to be done which lies without the scope of - 
the statute." 

Knudsen Creamery Co. v. Brock , 37 Cal.2d 485, 492-93, 234 P. 2d 26 (1951). 

Another form of the ultra vlre« rule specifically applies to elected governments which are 
subdivisions of the state. This form of the rule is generally known as Dillon's rule, after the 

treatise writer who formulated it. -% ^ 

^0 
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The aut!i*3rity of 'zuniclpatitics enact particular ordinances =usc be 
Ul expressl-* j^^ranted, or (2) clearly irpiicd as necessarily incident to the 
pwers isjxpressly granted, or (3) indispensible to the purposes tor vhich 
municipalities are created ... * 

SILLOX, CO>S<E:rrARIES 0:2 THE IJVW OF ja'KlCIPAL CORFOHATICNS, SEC. 89 (1st ed. 1890). See also 2 
>2egnLtL%% Ti2H L.\W OF MDCICIPAL COKPOKATICNS, SECS. 4.01-4.05 (1966, Supp. 19/4). 

This ductrinc ^hi?uld not be confused with other constitutional linitations on scnool author- 
ities. A school rule night be permissible under the constitution, but it can still be invalid 
if the *5tate legislature has not delegated pover to school officials to pass the rule. For 
example, legislatures aigUt prohibit secijership in fraternal organizations by statute, Waugh v. 
Board of Trustees , 237 U.S. 589 (1915), or expressly delegate this authority, Hughes v. Caddo 
Parish Sch- Bd. , 57 l\Supp. 508 (W.D.La. 1945), off 'J,, 323 U.S. 685 (1945), but st:hool boards, in 
the absence of an express law, xaay not. ^"right v. Board of Educ. , 295 Mo. 466, 246 S.W. 43 
(1922). But see Coggins v. Board of Educ , 223 N-C. 763, 28 S.E.2d 527 (1944). 

In other words, there are soze school regulations vhich cay withstand a challenge under the 
bill of rights, but only if they clearly enanate froa the state legislature. As the court said 
in Alexander v. Thompson . 313 F.Supp. 1389, 1396-97 (C.D.Cai. 1970): 

If the California Legislature within' constitutional limits deems student dress 
and appearance a proper subject for public policy pronouncenents and appropri- 
ate regulation, it has an obligation to say so and establish a unifonn standard 
applicable to all school districts. 

The Court in Alexander observed that the rule in question (barring sideburns) could iiot be 
implied frozj a general delegation of educational authority because it had no relation to the 
legit Issate educational function of the school. After a temporary restraining order the court 
abstained from final adjudication, retained jurisdiction and turned the matter over to the state 
courts. Acco rd on the substantive issue , Ueuhaus v. Federico , 12 Or.App. 314, 505 P. 2d 939 (1973). 

Until the 1930' s, the judiciary took a narrow view of the scope of any government's authority. 
This iseant that the courts would strictly construe a school district's statutory authority. See 
e.g. , Mathews v. Board of Educ. , 127 Mich. 530, 86 N.W. 1036 (1901) (striking down a school board 
requirement making vaccination a prerequisite to attending school in the absence o'f express 
statutory authority); Rhea v. Board of Educ , 41 N.D. 449, 171 N.W. 103 (1919) (same); but cf . 
Johnson v. Dallas , 291 S.W, 972 (Tex. Civ. App. 1927). 

The ultra vires principle remains a sound doctrine today, and may be entering a period of 
revival. Although courts today are more willing to imply specific authority from general statutes, 
ultra vires may be a useful ground for objecting to certain school rules. For example, although 
not necessarily unconstitutional, it would be beyond the authority of the school board to attempt 
to regulate conduct of students in places and at times which are totally unrelated to school 
activities. 




S£CULAT10>; *W OFr-CAM?t'S COKDUCT ULTRA YIHES 

Xjeglslacurcs do not noraally give school officials the authority vhich they night to aimic- 
ipalities to police tmlavful acts taking place outside of school. As stated in dicta in a 1967 
case in lova: 

... it is not within their power to govern or control the individual conduct 
of students vholly outside the school rooa or playgrounds. However, the conduct 
of pupils vhich directly relates to and affects canageaent of the school and its 
efficiency is a natter within the sphere of regulations by school authorities. 

Board of Directors v. Creen , 259 la. 1260, 147 N.W.2d 85^, 858 (1967). However, the court per- 
nit ted the school board to cxaintain a rule which barred carried students from participation in 
extracurricular activities. 

In effect, the ultra "ires doctrine feives students a right to be free of school discipline 
for off-canpus activities which have no relationship to school. If school officials are upset by 
soncthing a student has done when beyond their official reach, they should handle the aatter just 
as they would if an adult had conaitted the act. That is, they should complain to the police or 
sue the student for tort, libel, trespass, or i^atever is appropriate. 

Thus, the court in Howard v. Clark held that the school district exceeded its authority 
when it suspended students for being crininally charged with possession of heroin off school 
grounds. 59 Misc. 2d 327, 299 K.Y.S.2d 65 (Sup-Ct. 1969). The court limited suspensions to reasons 
enumerated by statute, rejecting the district's argument that it gave it any InpTied suspension 
powers. Cf^. Taylor v. Crishaa , Civil No. A-75-CA-13 (W.D, Tex., Feb. 24. 1975) (Clearinghouse 
Review 1*0. 15,925) (preliminary relief ordered on substantive due process grounds reinstating 
student suspended for off -campus marijuana use). ^ — _ 

Accordingly, restrictions on students' social activities are usualiye^ deemed ultra vires. 
Dritt V. Snodgrass , 66 Mo. 286, 27 Am. R. 343 (1877) (dicta): State v. Os\)orne , 32 Mo. x\pp, 536. 
(1888); but see Mangum v. Keith , 147 Ga, 605, 95 S,E* 1 (1918) (permitting such restrictions 
where they are confined to that which could be necessary to assure performance of studies). 

In a recent case, the court has found a student's off-campus drinking habits to be beyond 
the reach of school authority. Bunger v. Iowa High Sch, Athletic Ass'n , 197 N.W.2d 555 (Iowa 
1972). Bunger is an example of the validity of the ultra vires argument in today's context • 
But see McLean Ind. Sch, Dist. v. Andrews , 333 S.W.2d 886 (Tex.Civ, App, 1960) (regulation of 
student driving car to school); O'Rourke v. Walker . 102 Conn, 130, 128 A. 25 (1925) (punishment 
of students for hai^rassing students on the way home from school); Lander v. Seaver , 32 Vt. 114, 
76 Am. Dec. 156 (1859) (punishing students for calling teacher names after school hours). 

Similarly, a state court once struck down punishment to enforce requirements of homework. 
Hobbs V. Germany . 94 Miss. 469, 49 So. 515 (Sup.Ct. 1909), but see Balding v. State , 73 Tex. App. 
172, 4 S.W. 579 (1887). 

22 . ■ 
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Frequently, scluvl ofxicials becoae interested in o£f-caapus activity bcc^susc an outspoken 
student is criticizing the school systea. Here either the first aaendaent or an ultrn vires 
arguacnt shc^uld suffice to protect the student frca school interference. Thus, the court in 
Sullivan v, Houston Ind. School Pist. , 307 E.Supp. 1328, 1340, 1345 n.l (S.D. Tex. 1969), 
inforaally approved , 475 F.2d 1071 (5th Cir. 1973), held that the otf-canpus distribution of an 
underground paper vas sinply not vithin the reach of the school board. 



HHc uLATLnc sti;d£:;ts' ?£RS0N'^ lives 

Ultra vires arguzrents have also prevailed (although not always as the sole ground) in 
overruling school systen attempts to regulate the personal lives of students. Tlius, in 
Alvin Indcp. School Dist. v. Cooper , 404 S.y. 2d 76 ( Tex. Civ. App. 1966) the court cited 
the doctrine and reinstated a na tried girl who had been excluded fron school for being a 
sother. 

Although they did not specifically cite the ultra vires doctrine, there are a nuisber of 
other state cases siailar in facts and. result to Cooper . Carollton-Faracrs Brands Ind. School 
Dist. V. Knight , 418 S.W. 2d 535 (Tex. Civ. App. 1967); Anderson v. Canyon Ind. School Dist. , 
412 S-W.2d 387 (Tex. Civ. App. 1967): Board of Educ. of Harrodsburg v. Bcntley . 383 S.V.2d 677 
(Ky. Ct. App. 1964); McLeod v. State ex. rel. Coltaer , 154 Miss. 468, 122 So. 737, (1929); 
^^tt V. 3d. of Educ. of Goodland , 128 Kan. 507, 278 P. 1065, (1929). But see State ex. rel . 
Thompson V. Marion County Bd. of Educ , 202 Tenn. 29, 302 S.W.2d 57 (1957). In these cases 
the courts did not specifically rely on the ultra vires doctrine^ but ruled that the suspen- 
sions or exclusions were an abuse of statutory authority, finding the action in conflict 
vith statutory and constitutional guarantees of education for all children and not specifi- 
cally authorized by any statute. Generally the court used a /'reasonableness" test. 

See also Alexander v. Thonpson , 313 F.Supp. 1389, 1396-97 (CD. Cal. 1970) (grooming code 
ultra vires) (discussed at pp. 9-10, supra) ; Neuhaus v. Federico , 12 Or. App. 314, 505 P. 2d 
939 (1973) (sane). 

PUNISHMENTS FOUN'O ULTtlt\ VIRES 

In Dorsey v. Bale , 521 S.W.2d 76 (Ky.App.Ct. 1975) the court held that academic punishments 
were ultra vires. School regulations called for reduction of grades upon any unexcused absences, 
including those caused by a suspension. The plaintiff's grades were reduced by five percentage 
points for each of the four days he vas suspended, resulting in a reduction of one letter grade' 
in three of -his five courses. The court held that such action was ultra vires under a state ' 
statute which authorized suspensions and was silent on academic punishments. 
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Excessive punishscnt could also be dceiscd ultra vires, even if die school rule was itself ^ 
valid. For exanple, in a s>tate whert: the law required a flag salute in school, the court re- 
fused CO perait school authorities to e^pel diildren for failure to conply, because the lav 
provided no specific punis!icent. Cocssonwealth v. Johnson , 309 Mass. 476, 35 K.E.2d 801 (1941). 
This court found it unnecessary to consider the constitutional questions. Sonetioe later, of 
course, the Suprerse Court of the United States found compulsory, flag salutes unconstitutional. 
West Virginia Bd. of Educ. v. Barnette , 319 U.S. 624 (1943). As another exaa^le of excessive 
punishnent being ultra vires, a state court has held that school officials have no authority to 
withhold the diplcnas of students vho refuse to veaz caps and gowns in a graduation cerezDOny, 
although tliey nay exclude thca from the ceresony. Valentine v. Ind. Sch. Pist. , 191 la. 1100, 
133 K.W. ^34 (1921). See also p. 8, supra . * - 

Expulsion or an indefinite period of suspension isay be regarded as ultra vires for being 
too harsh to bear any reasonable relationship to the aisdeed. Holnan v. School Trustees of 
Avon , 77 Mich. 605, 43 N.W. 996 (1859); Wayland v. Board, of School Directors , 43 Wash. 441; 

86 P. 642 (1906) (dicta ); Cf. Minor Girl v. Clark County Juvenile Court Services , 490 P. 2d i24B 

87 Nev. 544 (1971); Tavano v.- Crowe 11 , Equity N'Q. 32699 (Mass. Super. Ct. Aug. 31, 1973) . Ithe' 
court's jseraoranduo is reproduced in tne Center's CLASSIFICAT'ION MATErAlS (Revised Ed., Sept. 
1973) at 181. Cf . Fertich v. Michcner , 111 Ind. 472, 11 H,€f. 605 (1887) * (rfeid , -school 
officials nay require tardy pupils to wait in the hall or the principal's office.) 

SCHOOL RULES REQUIRIg^; STUDENTS TO MitKE PURCIfASES FROM SafoOL 
OR PAY FOR DAMAGED SCHOOL PROPERTY - . 

In Hailey v. Brooks , 191 S.W. 781 (Tex, Civ, App. 1916), , a school's rule forbidding pupils 
to buy food and supplies from outside sourdes was" found unreasonable. The court ruled that there 
mus be a specif ic*exception to the state antitrust'law before the board can do this. But see Fitz- 
Patrick v. Board of Educ. of Central Sch. District'Ko. 2 of Town of St> Johnsville . 54 Misc. 2d 
1085, i84 N.Y.S.2d 390 .(1967) ( Held , school officials may prohibit pupil* from leaving the 
school grounds during lunch period); Casey County Bd. df.Educ. v. Luster , 2JB2 S.W. 2d 333 (Ky. 1955) 
(same); Flory v. Smith , 145 Va. 164, 134 S.E. 360 (1926) (same). 

Of course school officials should punish children for willful property damage, but the 
element of willfulness should be present, and the punishment appropriate (always following 
procedural due process, of course^,. In State v. J^anderbilt , 116 Ind. 11, 18 N.E. 2^66 (1888), a 
" teacher's rule requiring payment for 'property damage jwasrdeeibed reasonable in the lower court's 
instructions to ^Chc jury, but unreasonable by the state's high court, id- at 267; 

We think' tlwt a rule requiring pupils to pay for school property which they 
raiiy^ wantonly and cartflessly break or destroy, is not a reasonable rule, and 
there fore' tliat teachers have no right to make and enforce such a rule by 
- chastisement ot 'the pupils. 
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Tiie *,ourt i,t*aca. that, "wanti^nly and carelessly" anounced to carelessness, vhicli is a c^*2CSon fault of 
children, %luU thty 4..ntnut be punished for unintentional acts, and that "... no rule is rcnson- 
abie vhich requirt-s Si the pupil vhat tSiey cannot do.". Host c!iildren, it was stated, cannot afford 
to pav for damaged property, i^ince their parents generally cannot or will not provide the» vith that 
Koney. See also jlolman School Trustees of Avon , 77 Mich. 605, 43 N-W. 996 (1889). The court 
ordered relnstatcz:cnt of a child vho had been suspended because he broke a sciiool window- which his 
father refused to replace. A state law gave the board responsibility to care for the school, to 
zsake and enforce regulations and to expel or suspend a student guilty of "gross a^sdcacanor or per- 
sistent disobedience." The court concluded that the board action was unauthorized, especially In 
-view of its paranount duty to educate the child. Finally, the same result appeared in P>irkins v. 
Board of Directors of the Ind. Sch. Dist. of West Pes Moines , 56 la. A76, 9 N.W. 356 (1830). ("Tlie 
rule requiring hin to make payment is not intended to secure good order, but to enforce an obliga- 
tion to pay a sua ot coney.") See also p. 188, infra (Substantive due process considerations). 

OTHER ULTRi\ VIRES x\CTS 

Other acts deemed to be ultra vires in similar decisions included requiring a child to perform 
chores. State v. Board of Educ. of Fond du Lac , 63 Wis. 234, 23 N.W. 102 (1885); requiring school 
patrols. Opinion of the Deputy Attorney General to the Superintendent of Public Instruction Re 
Student Patrols, 11 Pa. Dist. and County Rep. 660 (1929); and requiring a student to take a course 
not required by statute (bookkeeping), Rulison v. Post ,^ 79 111. 567 (1875). Cf. , Morrow v. Wood , 
35 Wis- 59, 17 Ani. R. 471 (1874), where the appellate court ordered a new trial in an action against 
a teacher, holding that she exceeded her authority it she punished a child for obeying his father's 
cosimands (not to study geography). 

In State ex rel. Bove v. Board of Educ. of Fond du Uc , 63 Wis. 234, 23 N.W. 102 (1885), the 
school based its decision to punish oh a rule requiring work as well as a rule forbidding dis- 
obedience of teacher's order*r.. The court found the first rule and the order to follow it ultra 
vires*, 'idy at 104: y ; - ' , , . 

. rules and regulations made must |>e*-rqai;onable and proper, or [-in statutory 
^ ter-ns] 'needful^,' for the government, good'crder, and efficiency of the schools — 
such* a? will best advance 'the*^ puj^ils In their studies, tend to their education and 
snentaX iaprovement , and promote their interest and welfare. But the rules and 
regii^aLLoifsr must relate to thcJse objects. 

: • ' " > - : - . ^ , <^ 

t The*u.ltxa, Vi3;es doctrine gbverns the re^atiphship^^ between superior and inferior arms of the 

school bureaucracy- For example, in Cordova v. thonko , 315 F.Supp. 953- (N'.D. Ohio 1970), the 

court riiled that a board of education rule which gave an administrative employee the power to 

. * - 

make'spjecif ic rules and regulations on tfie subject of student cleanliness and dress did not in- 
clude the power to regulate hair style, because the student retains a hair style for 24 hours J 
a drty, wh6rea3 dress and cleanliness are mutable and can be changed during school hour.^. J 
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The Rule Agaiasl Delegation 



As a corollary to the rule liaiULng the school board to that which the legislature authori- 
zes it to do, there is also a rule vhich prohibits the legislature froa delegating overly broad 
piiv**rs, ind, in c-tfect, ahazdunini; its 4.»wn lugisiativt; functi^^ns. See e.g. , Pa nana Refining Co. 
V- Ryan , 293 U.S. 388 (1935); Zeael v. Rusk , 381 U.S. 1 (1965). 

This rule is distinguishable fros the ultra vires doctrine in that a statute does purport to 
authorize the action- CELUiORN AN'D BVSE, ADMINISTRATIVE LAW: CASE AKD COMMENTS {6th Ed. 197A) 
at 58: 

Tiie ultra vires doctrine says the adninistrative action is invalid because 
it is outside the power conferred- TJiis delegation doctrine says the statute 
purporting to cohfer the power is invalid because the legislature cannot dele- 
gate its powers. . - ilere- . . the legislature has expressed a desire to grant 
authority — and the Judiciary has overruled the legislative choice. 

For sharp criticisn of this rule see DAVIS, ADMlKISTRATlVt LAW TREATISE, Sec. 2.01, 2.11 
(1958, Supp. 1970). Tlie rule against delegation is often seen as unrealistic in the fiice of a 
great need for flexibility by soae govern»ental agencies. Moreover, delegation to an elected 
body of local governnent, such as a school board, should be viewed aore liberally than dele- 
gation to other agencies of the state. Cf. 1 McQUlU,i:-i« Sec. 4.08 (1966). 

Tiie test of a lawful delegation is the presence of clear standards in the law which specify 
when and how the adninistrative agency is to act. See Panaaa Refining Co. v. Ryan , 293 U.S. 388 
(1935). Tills set of rules applies to educational institutions as well as other public agencies. 
See e.g., Hander v. San Jacinto Jr- Col ., 325 F.Supp. 1019 (S.D.Tex. 1971), cert, denied , 411 

U.S. 982 (1973). 

This doctrine was relied upon in Hunger v. Iowa High Sch. Athletic Ass 'n , 197 N.W.2d 555, 
562 (Iowa 1972). In Hunger, schools that were members of the IHSAA, a state-wide athletic 
group, agreed to forbid their athletes the use of alcoholic beverages. Sanctions were placing 
the school on probation, or suspending or expelling it from the association and the barring of 
athletes from interscholastic competition- One part of the rule made the ban mandatory upon 
conviction for using drugs or alcoholic beverages. Tne plaintiff was arrested, a case of beer 
was found in the car, and all the occupants pleaded guilty. Tlie court found that a member school 
board had unlawfully delegated its policy-making powers to the IHSAA, ijd. at 560, quoting Kinney. 
V. Howard, 133 la. 9^*, 104-5, 110 N-W. 282, 286 (1907):' 

UTiile it is a general rule that power conferred upon a public board or body 
cannot be delegated, yet a public corporation . . - may. . - do its minis- 
terial work by agents Or committees. . ..where the act to be done involves 
judgment or discretion, it cannot be delegated to an agent or conmittee. 

The court rejected an argument that eac^ school had independently adopted the rule, pointin 
out that the schools were not entirely free to decide, for those which might vote against the 
IHSAA rule would have to withdraw (or be expelled) from the association. Id. at 561. 
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In keeping wich a general judicial preference for construing lavs narrcvly so as to preserve 
thea^ soae courts aay ^isply liait a particular lav delegating broad general authority to a school 
board, rather than declare it unconstitutional as a delegation of the legislative function. This 
vas the approach taken by the court in Alexander v, Thoapson^ 313 F.Supp. 1389 (CD. Cal. 1970). 
A high school student sought relief froa a school regulation governing the length of sideburns. 
The state lac gave local school boards general authority over disciplinary scatters. The court 
granted a temporary injunction a|jainst the rule and, pursuant to the abstention doctrine, retained 
jurisdiction pending adjudication of the issues in state court. The tei^orary relief was granted 
on the assumption that there «a$ an unlawful delegation. The court noted, id. , at 1395, 96: 

[a] general grant of povcr to a local school board { i,e. , power to prescribe 
rules for discipline in the schools under its jurisdiction] should not be 
construed to enable it to zsake decisions of the type that are generally and 
sore appropriately reserved for the legislature. . . . 

Particularly vrhere discretion is reposed in administrative agencies the 
legislature aust^ in delegating rule-saking authority, fix a priaary standard to 
guide such discretion so as to lisit or confine the exercise of the authority 
conferred. 

Cf , Xeuhaus v. rederico , 12 Or. App. 314, 505 P. 24 939 (1973) (voiding hair rule adopted by st«* 
dents) . - . ' 

Perhaps the rule against unlawful delegation vill be aost useful vhere a strong teacher's 
organization has secured a contract Chich provides for less. than a fair procedure in student 
discipline. The saster contract between the Board of Education of the City of Erie and the Erie 
Education Association for 1972-74, for exaaple, covered discipline in detail, authorizing a 
teacher to re:aove a child froa the classroom and send hia or her to another. The receiving 
teacher has -also "the right to refuse to accept the disruptive student in his classr^a." If 
both teachers want to be rid of the student there is no readaission until a special coaalttee has 
net and decided what to do. This procedure vas invalidated in a consent decree signed by Judge 
Williaxa Knox in Jordan v. School Dist- of the City of Erie, Pennsylvania , Civil No. 34-^73 (W.D. 
?a., Feb. 5, 1974). But, cf. Lathrop v. Ponohue , 367 U.S. 820 (1961) (upholding an integrated 
state bar) . 

A plaintiff's brief in Parents Union for Public Schools in Philadelphia v. Board of Educ , 
Civil .Vo. 2983 (filed Jan. 14, 1975), tangentially discusses siailar probleas arising there. The 
priaary argutaent focuses on the proper interpretation of statutes regulating collective bargaining, 
however. (Clearinghouse Ko. 14,354 B). ^ 

Finally, of course, a school board aay not escape constitutional requireaents by delegating 
its functions to others. Cf. ieake v. Black , 376 F.Supp. 37 (E.D, Wis. 1974). The court per- 
' nit ted the school board to delegate the task of planning graduate cereaonies to students, but it 
held that the student plans aust be subject to the saae constitutional infiraities, if any, as 
would be board plans. Plans to hold the cereaony in a Catholic Church were found likely to be ^n 
violation of the religious protections of the first aaendaent and teaporary relief was ordered. 

p. M. Lines 

Cencer for Law and Education 
Aufusc 1, 1975 
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Substantive Constitutional 
Rights of Students 



III. Substantive Constitutional 



Rights of Students 



inis part ^^i the sanuai discusses the substantive const ituticnai rights students — rights 
based «p«f»n the first, fourth, fifth, ninth and fourteenth ar:end=:ents- Fart A fccuses on first 
aacadsent rights, and d^^ntalns sis subdivisions vhich relate to i) rclision and conscience; 2) free 
expression; J) tree expression intemixed vith activity {entitled Froa Silent Syabols to Sit-ins 
to yalk-outs ); A) the rights of organizations; 5) the right to obtain access to infomation in 
the possession of others; and 6) the overbreadth doctrine. 

Part 3 presents material on privacy as derived fron the fourth anendacnt and federal statu- 
tory safeguards. Other "privacy" theories arc discussed under Substantive Due Process . 

Part C is a iinited discussion of equal protection violations. It includes a discussion of 
sex and vealth discriminations, and briefly reviews other kinds of discrinlnations, such as age, 
carital status, or non-residency. 

Part D, Substantive Due Process , is also liaited in scope. Fart D includes tvo specific 
probieas arising under the due process clause — the right of students to have clear and precise 
rules of conduct established and published prior to discipline (the note on Vagueness) and the 
right of students to govern their own hair length and grooning. There is also a Part DO) which ^ 
discusses substantive due process theories in a number of contexts where the school board has 
attespted to regulate core than is necessary to maintain school functions. Dormitory living 
requirements and regulation of off campus activity are discussed here. Another substantive right 

— to be free iron cruel and unusual punishment ~ is discussed in Part V (C) , Corporal Punishment 

— as it is a right vhich Is particularly pertinent vhere school officials use corporal punishraent. 
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111(A) The First Amendment 



The first acjcndricnt i^uaruntc-t^.s all pcuplu — including studc^nts — certain basic (racdQzmsz 

Congress shall mke no law respecting an tsstablisJinent of religion, or proliibiting 
the free *;3cercise thereof; or abridging the freedon of speech, or of the press; or 
the right of the people peaceably to assenble, aad to petition the Covernsient 
for redress of Ktievances. 

Part IIL(A) oi this aanual deal^ with the *.^3C law elaborating on the substantive riglits of 
students under these prayisi*,-ni». It dt.?ci» nut discuss all school-^related problems arising under 
the first *it5cr.dn<.ut , hi^wcv^cir- Jl*^. r:jj*'r t^fpl*^. iirhi*.h excluded «^wnccrns the prohibit i<*n against 
estabiishcent of, an J the guarantee of free exercise of religion. These principles are discussed 
only where they relate to freedun i»f cc»ni?cience or synifaolic expression generally. (They are ex- 
cluded as a cajor topic as ve have had virtually no requests froa legal services offices for 
assistance in such cases.) 

This note does deal with students' right generally to peacefully follow the dictates of con- 
science and religion, as well as advocacy of these beliefs; the right to free speech and press, 
including, for exanple, the right to publish and distribute both unofficial and school sponsored 
written naterials; the right to be free of censorship of content as well as unreasonable prior 
restraints; the right to symbolic expression and peaceful demonstration; the freedoni of assembly, 
including the right to af tiliate with other students without special restrictions on groups 
holding unpopular views, but not others; and the right to have access to outside speakers and 
other sources of infornation. 
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111(A)(1) Freedom of Religion and Conscience 



Explicic in the clause guaranceeing the free exercise of religion and in^Iicic in che encire 
firsc acendt&enc is a requireoenc chac all people be pemicced co believe vhac chey will. This 
righc extends soae proceccion co scudencs and ochers who are coirpelled co do or say chi* »hich 
offend cheir consciences. Thus, flag saluces, school prayers, unreasonable compulsion co scudy 
cercain siibjeccs and similar ducies of scudencs in school nay offend che firsc amendmenc. In soae 
ways che righcs Involved add up to a righc co be left alone — co renain silenc and co abscain from 
an ocherwise required pare of schooling — where one's conscience requires ic. 

In order co resolve problems in chis area, che courc is faced vich che problem of adjuscing 
che cension becween che school as a socializing inscicucion and che auconosy of che individual 
scudenc. Boch che escablishmenc and free exercise clauses of che firsc amendmenc as veil as che 
free speech righcs found in che firsc amendmenc are helpful in chis process. 

The escablishmenc clause does noc simply bar a congressional enaccmenc escablishing a church ; 
ic forbids all laws respeccing an escablishmenc of religion , McGowan v. Maryland , 366 U.S. 420, 
441-442 (1961). Scaced anocher way "co wichscand che scriccures of che Escablishmenc Clause . . . 
(a law] muse [have] a secular legislacive purpose and a primary effecc chac neicher advances nor 
inhibics religion." School Dist. of Abingcon Township v. Schempp , 374 U.S. 203, 222 (1963). 
Vhac is mosc significanc abouc che escablishmenc clause is chat ic "does not require any showing 
of direcc governmencal compulsion," Engel v. Vicale , 370 U.S. 421, 430 (1962) and cherefore a 
plainciff need noc allege chac che challenged law infringes upon his or her religious beliefs 
buc only chac ic "aid(s] one religion, all religions or prefer [s] one religion over anocher." 
School Disc, of Abingcon Township v. Schempp , 374 U.S. ac 216 (1962). Moreover, che prohibicions 
embodied in che escablishmenc clause have been made wholly applicable to che scaces by che four- 
ceench amendment, id. ac 1306 and che cases ciced cherein. 

The free exercise clause is aimed ac prevencing governmencal infringemenc upon che mosc basic 
aspeccs of individual auconomy. The Supreme Courc has held chac che free exercise clause forbids 
regulacion of religious beliefs. E.g. , Cancwell v. Conneccicuc , 310 U.S. 296, 308 (1940). The 
scace may neicher compel affirmacion of a repugnanc belief nor penalize or discriminace against 
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lnii'/l*i'iai5 ^.x.'Up.. i% l i t tin * . 1 J t* ^ bi: lilt 2 2- xx^^nt u* state author itl<:i» , £herber£ 

In ^iiiti '* t ^li^^X^-* '-^-^-'^ Li^^se i;aarmt4ies agains^t interfcr«;3ics? Kith the 

pri£ti^- ' --t:*^ r*ill*:i^n. r'*^! be«^au^-»i practice; invv*lv<;s acts, not aereiy beliefs, this jjuaran- 
cee nij^=t vay ix th*- a t h*.* Ivt-s **;^ 2:e i»Tix>?itantlai threat to public safety, peace, or order." 

Id^ 3t i93, siting /j,^x^rJ2.i-^"±^i!-^^^t^^^^ (1905) {conpuisory vaccination); Prince . 

M3.^r^.ichiiiyetts, i2! 156 (1944f (child laK^r lavs prv»hlblting child froa distributing 

r^'Ii^i-U'S lit«?rat«4r*f i: Cl^,v land v , t'nlt^^d ^tate^^, 329 U.S. 14 {194b) {pj^Iygarsy) . 

SCIigOL PRAYER 



In Fr:^v l V, VinUs iJO U.S. 4Jl, 4^4 il^bS) , a challenge' to the daily reading a{ a prayer 
K Zip'*t>4.i ir.i pr^nul^^it-jd by thu i\?rk Si^^rd Regents, the Sup rune Court ruled that such a 
ptacti 'f * i.^ "wL* 11 V iuv.»n:i.Xiitvnt vith the Establlshnent CLiuse." Tiie prayer consisted of only 
twcnty-tUreiu w xd-^ aLi* 1* j*.kn*^%lfd^c*d dcpc-ndu.iue upon Cod and asked lor "Thy blessings upon us, 
»^ur t^reat-s, ur tiu ivhcr.s and unr Coutitry. ** Id. at 422. Although the Court acknowledged that the 
prayer was brief and general, it did not agree that "there can be no danger to religious freedoa 
in its governcental establishment," citing Janes Madison's warning "to take alarn at the first 
experir:ent on our liberties/' Id. at 436- 

<ini* yeir 1-jttr in Sciiool Di^t. of Ablngton Tovnshtp v. Scheapp , 374 U.S. 203 (1963), the 
C^-mrt oadc Ik-* i*r ./t*tbiti*j*n agaia^t pra>*;r in the swhuols absolute by striking down "state action 
re-quiring that i>*.nvrolii begin tuiCu Jay witii readings froa the Bible." JUl. at 205. However, in 
dicta, tliv wart did i-oti^ad^ that "study the Uible or of religion, when presented objectively 
as part -A a secular progran of education" is perjnitted. Id. at 225. 

«>fnct 19'>3, tht l».»wt r c«jurts have ci«nsii>tently struck down all forns of school prayer as a 
violation ef the e^tablii>hment clause, t^.^. , Alabama Civil Liberties Union v. Wallace , 331 F.Supp. 
966 (D.Ala. 1971), aff 'd , 456 F.2d 10o9 (5th Cir. 1972) (striking down state statute requiring daily 
Bible readin>;-b ir the public i>chools); Adans v. Engelking , 232 F.Supp. 666 (D.Idn. 1964) (seme); 
Stein V. oshinsky , 348 F.2d 999 (2d Cir. 1965) (striking down a prayer progran initiated by 
students). The school prayer cases extend in principle to other kinds of compulsions, as will be 
discussed in the section on curriculum ^ infra at 29-31. 




FUG SALUTE 

Closely related to the school prayer issue i,s the question of whether or not school officials 
Day '^undition ijUiooI attendance upon saluting the American flag when compliance would violate a 
student's beliefs.. In West Virginia State 8d. of hdu c. v. Bjrnette , 319 U.S. 624 (194 3)^ the 
Supreme Court held that such a practice "trans, ends constitutional limitations and . . . invades the 
sphere of intellect and spirit which it is the purpose of the First Amendment of our Constitution 
to reserve from all official control*" Id, at 642, Hie Court stressed that a compulsory flag 
salute, "compels a belief and an attitude of mind," Id. at 633, a practice that is outlawed by the 
first amendment even if such compulsion does not interfere with the free exercise of religion, 
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t:nli*^i< It can Justified a and ?tes*-nt *.3nger'*. hi. >it 63^. To othi^rwi.<e wtild 

l^e ti^ smcti^n Cirii^llin^ a p»fr>vn '*tv' ?Jtttrr what is r;vt in hl=5 nini.** Id. 

Alth^'Ugh the plaintltfs ix% Barnt^LtK\ yt'}%3ctK-d Lo the fU]4 sa2tst*-' a^*^ an infringcst^at cn. rneir 
rellj;ii?U5» belief (they ^ertf Jit-IiwahS Kitne*»>es> t!ic Suprc^sie C^att b*ii*ied its ruling ire»? 
ijpcfich as veil .3s fret; 4*:<cXs^i^ii ccnsi43erati4?a-s. wnAC4UtfntIv, t>«bs»t;quent Iitig»itii.*n has* brk>ad- 
ened the Court's r-illai^ inuiude aun-religlv'Ui* objewtii^n -is -^^H as t*^ expand peralt»i»iblie cu?deA 
at •*ni*n-partlcipatic»n.*' In C^^etz^ y. ^ i f^^_yM * ^'-^ ^-^^^ court upheld the 

constltutiiD-viI ri^ht a high ^.vlw^al scnU^i to rt-aiin quietly i,eatcd <iuring the tiag salute .jind 
in d^ ing «o i^truwk dt»u'a ^ i»ch^xil b^ard regulaticn that re^juircd non-part iii^ipants t*^ le»ive the 
ro ^!5, Xd- tt <j38. Prcvi».^u*,ly, the sace *-ourt had upheld the right uf a probat i^^mary teai^hcr to 
^tand silently during the :lag salute. Kus^o v. Central School District ::o, 1 ^ 4b9 F.2d b23 {2d 
Cir. 1**72). cert, denied , 4U f.5. 932 (1973). Additional authority supporting the right to re- 
nain .silent during the flag i.alute oay be found in Hanover v. :;orthrup , 325 F.Supp. IJO (D. Conn. 

1970) ; Banki> v. Bgard of Public Instruction of Dade County , 314 K.Supp. 283 (S.D.Fia. 1970){threr- 
judge court), aff*d per curian > 45^ F.2d U03 (5th Cir. 1971) vacated, 401 I'.S. 988 (1971); Frain 
V. Baron , 307 T.Supp. 27 {E.!>.:;.Y. 1969); State v. Lundquist , 262 Hd. 534, 278 A. 2d 263 (Ct.App.M. 

1971) . At lifa^t one court ha;^ held that public school students have the right to remain seated 
during th*^ playing of the national anthen. Sheldon v, Fannin , 221 F.Supp. Iht (D.Ari^:. 1963). 

COMPULSORY HDUCATIO:: 



"There is no dt.*ubt ai> t*.» the power of a State . . , to impose reasonable regulations for the 
control and duration of basic education," Wisconsin v. roder , 406 U,5. 205 (1972), but a problen 
arises when this pover interferes with the liberty of parents and guardians to direct the upbring- 
ing and education of children under their control. In Pierce v. Society of Sisters , 268 U.S. 510 
(1925), an acti ».!talienging an Oregx^n law that made attendance at public schools conipulsory, the 
Supreme Court held that such a statute infringed on the plaintiffs' liberty "by forcing them to 
accept instrui^tiun from public teachers only," and that parents had a right to provide an equiva- 
lent education ia a privately operated systen. Although the sources of the parents' right -is un- 
clear the Court did establish that the state's interest in universal education is not totally free 
fron a balancing process when it impinges on fundanientai rights and interests. Pierce v. Society 
of Sisters , 268 U.S. at 535. 

Forty-seven years later in Wisconsin v. Yoder , 406-U.S. 205 (1972), an action brought by 
Anish parents challenging Wisconsin's universal education laws which compel children between the 
ages of 7 and 16 tu attend school, the Supreme Court was called upon to determine to what extent a 
compulsory education law must yield to the free exercis? clause of the first amendment "and the 
traditional Interest of parents with respect to the religious upbringing of their children so long 
as they . . . prepare [theaj for additional obligations." Id^. at 214. The plaintiffs claimed that 
the particular nature of the Old A*nish religion which is "characterized by a fundamental belief 
that salvation requires life in a chucch community separate and apart from the world and worldly 
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imluence," Ld. at Zlh, ^tat^ public aducation be/omi the ci^lich *;rade an iniringccent upon their 
r**ii:ioa lac.in^e o? it*, tr-pua^^ii. on coni^.-tition, its pressure to confers to tjje styles and rannerS 

tsiiL' p!L'»-T gr^up, ^^4 ttiii i.ii.t tJj.it it t,u.t,^ <.bil<iren away £roa their comunity, physically and 
»;nuti^^n.ill>, aariaj; the vTuii^il and U<-.iti-c adolescent period of life. Id. at 211, Testimony 
at trial i^^tihlishKd Lljat public tdu.ati^-is t ♦r Aaish children beyund the eightli grade niijht result 
in Lhv- ici»truvti^*. t*n. oid .inl>h Church cMmunity and that the Anish provide a viable alterna- 
te-* v tM hi«^h ^.iLlt^^ I thr^u>?h .1 i»>iitcn "learning by doing" in the Anish cossauhity "which is per- 
hapij >iup<.rik^r t-. Mrilnarv hi^'h s-,hv*oi c'ducati«m." Td. at 212. The free exercise clain of the 
Ai^iiih par^-nt^ i^Ui^^U in tU^ CMurt'i. fcwv^rd^ wui> "aided by three centuries as an identifiable rcii- 
i^i'ius se. f .ijid ioi^A hii»tory ai» a suu^cssful and .self-suff icient segment of xVmurican society, _id. 
It c^'-nbi^iK'-i *«.iih the state's diainished interest in providing public education for Aiaish 

^hHdr*.'n b«^twtva ti.< a^^s *.»4 aud 16 in light of the alternative vocational training provided by 
the Anijih . ..rrr^i.ait * , id. at 20v. persua-Jed the Court to nakc a narrow exception to the Wisconsin 
universal eduv^iticm iav^s. It should be noted that the rights of Anish children to attend high 
school again.>t the wishc^^ of thtir parents was not addressed by the majority opinion although a 
^concurrence a.^d a di^-^ent «.learly i»tated that the rights of the high school aged children to an 
education iih^uld prevail over their parents* free exercise clain. Id. at 2^1, 243. 

* The United reach of the Court "i? holding in Ypder is illustrated in the recent case of Scor.a 
V. Chicago Bd. EJuc , 391 P.Supp. 452 (K.D.Ili. 1974), an action seeking no enjoin Chicago 
school officiali* fror:^ interfering with parent.*' decision to educate their sq!iooI~age children at 
horce by enfor«.erent ijf the state conpulsory attendance statute. Relying hedvily on Voder, the 
Court held that the plaintiffs' asi>erted right to educate their children "as thev see fit and in 
accordance with their dirtenrii nation of what best serves the family's interest and welfare does not 
ari.-ic above a ptr^vtnal or phi iasyphi*.al choice" which is not constitutionally protected. Id^. at 
^>61. In fa^.'t, tht Court held, a^axn relying on Yoder , that "[ajside from claims based on the free 
exercise rtli*;i.-ri v^au^e, vunipal^^^ry attendance statutes have generally been regarded as valid," 
3uhJ«*it tu tilt linited rii^ht ^£ parents to seek a reasonable alternative to public education in 
accredited private s^houls. Id. it ^60- ♦&! . The ruling in Scona appears to be an accurate state- 
cient of the law with respect to compulsory school attendance under statutes similar to that in 
effect in Illinois. 

Aside from Yoder, very few *_ourts have been willing to engraft any kind of exception onto the 
state's conpulsory education laws. In In re Skipwith , 180 N.Y.S.2d 852 (1958), the domestic rela- 
tions court of !:ew York City permitted a whitje child to stay at home because of the parent's 
philosophical objections to the quality of schooling available at a predominantly black school. 
The case was not appealed. In Dobbins v.. Commonwealth , J96 Va. 697, 96 S.E,2d 154 (1957> the Court 
held that a compulsory attendance law could not be used to require a black child to attend a far- 
away segregated black school when there was a nearby white school which he wanted to attend. Both 
of the holdings depend upon a fact situation which raised both equal protection and freedom of 
conscience issuer, and cannot be relied upon as authority for a general attack on compulsory 
attendance laws. 



28 




f*»v inter caiati^m;t>*ap but.*i.cn the itau exercise and establislusent clauses is veil illustrated" 
in the cases that challenge either explicit or iaplicit atteapts to "aid one religion, aid all 
religions, or favor one religion over another" in the fornulation of public school curriculua, 
gver son v. goard a I Kduc , 330 t'.S. 1 {19^7). The "curriculixn" cases involve prohibitions against 
the teaching of certain subjects for religious reasons, requirenents involving curriculum offensive 
to sor.e religious beliefs, and policies that inte<;rate religious activities vith the school curricu- 
lun. 

In Epperson v. Arkansas , 393 U.S. 97 (1968), a challenge to an Arkansas statute forbidding the 
lea*:hinii: of evolution in the public schools as well as in publicly supported colleges and universi- 
ties <f>f the state of Arkansas, the Suprene Court enunciated the principles to be applied to 
detemine vhether curriculun prohibitions violate the first aniendnsent. The Court held that the 
first anendnent "docs not pemit the state to require that teaching and learning be tailored to 
the principles or prohibitions uf any religious sect or dogM." Id. at 106. Tn other words, "the 
state has no legitinate interest in protecting any or all religions from views distasteful to 
them." Id ., at 107. The Court viewed the free exercise clause as enforceable only so long as this 
did not violate the establishnent clause. To protect a religion "from views distasteful to [it J" 
nay put the state in the position of favoring one religion over another. The Court stated that 
Arkansas night "legally excise from the curricula of the school all discussions of the origin of 
Eian," but it could not "blot out one theory because of its supposed conflict with the Biblical ac- 
^ count literally read." Id. at 273. 

Variants on the Epperson evolution case are reported regularly. For instance, in Wright v. 
Houston Ind. Sch. Dist. . 366 F.Supp. 1208 (S.D.Tex. 1972), aff 'd, ^86 F.2d 137 (5th Cir. 1973), a 
challenge by public school students to the teaching of evolution without also presenting the 
Biblical theory of the creation was rejected on the ground that the intrusion upon religious 
neutrality was too nebulous to constitute a violation of constitutional rights. Id. at 1210. More 
recently in Daniels v. Waters , Appeal No. 74-2230 (6th Cir. April 16, 1975) a Tennessee Statute 
that required the teaching of the Biblical version of the creation whenever the theory of evolu- 
tion was discussed but not the converse, and excluded the teaching of "Satanical beliefs" was 
Struck down for giving preferential treatment to the Bible. Generally speaking the courts look 
with disfavor upon attempts to inhibit the teaching of evolution by requiring other religious views 
to be presented because it involves "an excessive government entanglement with religion," Id^. 

It is also clear that Epperson does not give teachers a right to structure courses as they 
sec fit as a general matter- See Adams v. Campbell County Sch. Dist. , 511 F.2d 1242 (10th Cir. 
1975) CMetnam discussions); Goldwasser v. Brown , 417 F.2d 1169 (D.C. Cir. 19^69) (same); Mercer 
V, Michigan State Bd. of Educ. , 379 F.Supp. 580 (E.D. Mich. 1974), aff 'd , 95 S.Ct. 673 (1974) 
(teacher soug*>t to include instruction on birth control in curriculum). 



ERIC 



29 



S3 



X 



Soae cases have iavolvt-d Ci^urses vhi4jh wcr^ affensive to a student's religious beliefs. Hie 
ccurts u-^uallv un?i".T3pathct i^; "the .state has* no iei^itisate interest in protecting any or ail 
religions fr«?a vievs dista^ti-f'jl t^^ then." J^ysQph Surstyn. Inc> v. Wilson , 3^3 U.S. ^95 (1952). 
Tills point is illustrated in the cases vhere students alleged that Darvin's theories offended 
their beliefs. E.g. ^ Writiht v. Houston Ind. Sch. Dist. , supra . Jn Davis v. Page . 385 F.Supp. 
395 (D.S-H. 1974) nenbers of the Apostolic Lutheran faith objected on religious grounds to their 
children's exposure both to audio-visual naterials and a sex education course. The court held 
«that since oarents have no constitutional right to deny their children an education, the interests 
or the parents in the free exercise of religion nust give way to the state's interest in providing 
universal education, id. at ^00-^01, except in cases in which audiorvisual materials are being 
used for entertainnent only. Id. at iiOl. With respect to the sex education classes, the court 
held that the parents nerely found the course to be distasteful^ and therefore they cannot invoke 
first asicndnent protections. Id. at 40ii. A sinilar position i:as taken in Willians v. Board of 
Educ. of City of FUinavha . 3S8 F.Supp. 93 (S.D.W.Va. 1975), an action challenging a school system's 
adoption of textbooks as underaining plaintiffs' religious beliefs. The Court rejected the claim. 



citing Epperson V, Arkansas , 393 U.S. 97 (1968), to support the proposition that the first aaend- 
ncnt does not guarantee that nothing offensive 'to any religion ijill be taught in "the schools. 

In exceptional cases, the courts will allow students to choose not to participate in school 
activities offensive to their religious beliefs. In Spcnce v. Bailey , 465 F.2d 797 (6th Cir. 
1972), an action challenging a requirenent that plaintiff participate in an R.O.T.C. program, 
the court held that the state's interest in compelling a high school student to participate in a 
program of military training was not so great as to justify an infringement on plaintiff's exercise 
of his religious beliefs, id^. at 799, especially when alternative physical education facilities 
were available. However, in Sapp v, Ren f roe , 372 F.Supp. 1193 (K.D.Ga. 1974), the court refused 
to adopt the reasoning of Spence at least for "non-religious" objections to participation in 
R.O.T.C. By the time the case reached the Fifth Circuit Court of Appeals the plaintiff had 
graduated from high school and thus the part of the case which challenged the mandatory participa- 
tion in R.O.T.C. was declared moot. 511 F.2d 178 (5th Cir. 1975) (adjudicated on the question of 
damages) . The ruling in Sapp is clearly open to challenge in light of the Supreme Court ruling in 
Welsh V, United States , 39? U.S. 333 (1970)^ which validated "non-religious'* objections to war 
which are deeply and sincerely held as sufficient to warrant conscientious objector status. 
Although the Welsh decision is based upon the Court's interpretation of the Universal Military 
Training and Service Act, the language of the opinion, is arguably broad enough to cover compulsory 
R.O.T.C. The "entertainment exception" to compulsory curriculum mentioned above in Davis v. Page ,,. 
385. F.Supp. 395, ADl (D.N.H. 1974) is also worthy of note here. 

The last group of "curriculum" cases involve allegations that "release time" programs in 
public schools that allow students to receive religious instruction during school hours run afoul 
of the establishment clause. Over twenty years ago in Zorach v. Clauson , 343 U.S. 306 (1952), the 
Supreme Court sanctioned a Jlew York program that allowed students to be released for one hour a 
week at the end of the class day so that they might attend religious classes in center^ established 
for the purpose. I(d. at 681. Students were released on written request of their parents; the 
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churdses oaiic wcefclv r^parts she schi^yl 4>f tncse ea their "lists" vho did not rcpi3rt fi?r In- 
stnsctioa, and th^se nat released sta>'e4 in the classroess. Id^. In holding that the prograa 
did r.'.»t run afcul tht^ establish»ejit • I^use in the ceurt likened the pr<»graa to excusing a 
student for observance lof a reli«;ious holiday ^ id. at 684, and distinguished McO>llun Seard 
of £duc. ♦ 333 U.S. 201 (19^8), t^iich in\'43ivcd a siaiXar release tisse pro^rass on the gri^und that 
in that prograa religious instruction vas given in the public school class roM as opposed to an 
off-caapus religious center- 
Recent':*, tvo courts have reached- opposite results vich respect to cases TMtually siailar 
to McCoIlua , In State ex rel. Hott v. Thoagson , 66 Wis. 2d 659, 225 N'.W.2d 678 (1975), the Wis- 
con-sin Suprerae Court uph^^ld a statuLwzy prograa which provides for the release of public school 
fJtudents during the 'school day to attend religi«:us centers for religious instruction on the 
strength of McCoilus, stating that there vas no ^stiblishjsent of religion where neither religious 
instruction in public school classrooas nor the expenditure of public funds are involved. }iov- 
ever, in Salth v> Saith , 391 F-Supp. 443 (1*^0. Va. 1975^ the court held unconstitutional a VirgL»ia 
town's "release tme'* progras and expressed docHt about the continued vitality of McCoXlua in 
light of subsequent Suprene Court decisions such as Abington School Dist- v- Scheapp , 374 U.S. 203 
(1963) (striking down provisions for school prayer), and Engel v. Vitale , 370 U.S. 421 (1962) 
(sase); Epperson v. Arkansas , 393 U.S. 97 (1968) (striking down a statute prohibiting the teaching 
of evolution); and Letaon v. Kurtzaan , 403 U.S. 602 (1971) (striking down state prograas providing 
supplements to teachers' salaries, textbooks and instruct^ional oaterials in religious schools). 
In addition, the court distinguished Sniith froa McCoIlum on the faets because in Smith the classes 
were held in a sob lie trailer next to school grounds and school officials aided in the' adain is t ra- 
tion of the program. Saith , 391 F.Supp. at 449. Finally the Smith court's reliance on the lan- 
guage in Valz v. Tax Commission , 397 U.S. 664 (1970.^ a case involving state property tax exemptions 
for religious organizations, which prohibits "an excessive government entangleaent with religion" 
seens persuasive- Release tixae programs of any sort will probably have difficulty passing consti- 
tutional muster. See Smith , 391 F.Supp. at 447-448. 

MA^JDATORY SUPPORT OF SCHOOL PAPER 

Sometimes a student who disagrees vehemently with the campus newspaper which he is forced to 
support through payment of mandatory fees will object on first amendment grounds. In two cases 
df this type, the courts have rejected the claim. Veed v. Schwartzkopf , 353 F.Supp. 149 (D.Neb. 
1973) aff^d without opinion , 478 F.2d 1407 (8th Cir. 1973), cert, denied , 414 U.S. 1135 (1974); 
Levlson v. Board of Regents of Univ: lof Nebraska , 189 Keb. 688, 204 K.W.2d 568 (1973). The court 
in Veed acknowledged that the first amendment "protects the students from official compulsion to 
adopt or verbalize any particujar political or personal philosophy. . . ," 353 F.Supp. at 153, 
but at the same time ruled that the university could properly present a broad range of ideas 
through various means, as long as it does not assume "the role of advocate for the particular 
philosophy expressed by the speakers and the newspaper." J[d. at 152. 
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Arrington v> Tavl^^r> 5^*^ Y.Snpp. lykB <::.D-:;.C. 1974), a similar sancator>- fci* schedule at 
thii diversity TXorch Carxaina vss challenged on the ground that part of the fees yere used to 
s?:s:^rr The Saiiv Tar Heel , the stuaent-run nesj^naper, vhich, it vas alleged, *'takes positions and 
ad'/ocated ideas contrary thi^se hell rv plaintiffs," id. at 1360, violating their first a»er^- 
acnt riz^Jts. The COurt reje«*ced plaintiffs* clais, citing Vecd that che Tar Heel althoufch it does 
express editorial points of vlev aakes space available to opposing points of view, that its 
editor is deaocraticallv elected, and that **[tjhere is siiapiy no factual h^sis for concluding 
that the Universit""s isotii'es m naintaining financial support for The Daily Tar Heel are other 
than laudable-*" Id. at 13^3- Thus, it is safe to say that absent soxae showing that a state col- 
lege or ualversit . is using ssandatory student tees to advocate or support a particular point of 
viev to thi* exclusion of opposing vievs, challenges to sandatory fee collection on first asendaent 
grounds vill probably fail. 

See the discussion censorship of school papers at p. 68, infra . 



The ri^ht ta be left alone — to renain silent and to be pernitted one's own opinions and views 
and beliefs— also extends to a right to be free of surveillance. The presence of spies — whether 
sent fron the school principal's office, the police department or soae other agency of the state — 
can have a profoundly chilling effect on the expression of opinions and beliefs. One need only 
examine the status of free expression in countries where citizens are spied on regularly to affini 
this observation. In ^nite v, Davis , 13 Cal.3rd 757, 120 Cal. Kptr. 533 P.2d 222 (1975), the 
KTOurr rcinsed to dismiss a suit, on the demurrer of the defendants, filed against the police de- 
partniMJnt seeking an injunction against a covert intc-lligence operation at the University df Cali- 
fornia in Los Angeles. The court accepted as true the allegations that the covert activity was 
taking place and that the police vere coripiling dossiers on "natters which pertain to no illegal 
activity or nets . - . 13 Cal. 3rd at 765, 533 P. 2d at 23^- The Court held that the protection 
of the Constitution extended to protect citizens from indirect interference with their fundaaental 
rights, and observed that: 

The threat to First toci^dcient freedoms posed by any covert intelligence gathering network 
is considerably exacerbated when . . . [the] focus [is] upon university classrooms and 
their environs. at 768. 

The court also held that the presence of police undercover agents would have a potentially 
inliibiting effect on free expression. 

In view of [the] significant potential chilling effect, the challenged surveillance 
activities can only be sustained if, defendant can demonstrate a 'compelling' state 
Interest which justifies the resultant deterrance of First Amendment rights and 
which cannot be served by alternative r-eans less intrusive on fundamental rights. 

Id* It 768. 
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m(AK2) Freedom of Expresskm 



THE TIMCER STANDARD 

Any discussion of student expressioa wist begin with the leading Supreme Court decision o£ 
"Tinker v. Pes Moines lud, Coainity Sch. Pist. , 393 U.S. 503 (1969). While Tinker involved syobolic 
action — the wearing of black andiands — courts have applied its standards to a vide assortaenc of 
other first a^sendaent situations. 

In Tinker , the Supre«c Court upheld the right of students to uear, vithin school , black ara- 
bands expressing opposition to the \'ietnaia w"ar. At the outset, the court considered the applica- 
bility of the first azsendsent in the school enyironnent, 393 U.S. at 506: 

First Aaendaent rights, applied in light of the special characteristics of the 
schooJ environacnt, are available to teachers and students. It can hardly be argued 
that either students or teachers shed their ccr^titutional rights to freedoa of 
speech or expression at the schoolhouse gate.^^ 

Three additional principles set forth in Tinker are pertinent here. First, the court stated 
that free expression must prevail in the absence of appropriate specific evidence, and defined the 
necessary shoving, id. at 511, 513: 

In the absence of a specific showing of constitutionally valid reasons to regulate 
their speech, students are entitled to freedoa of expression of their vievs. . . . 

. . . But, conduct by the student, in class or out of it, which for any reason — 
whether it stems from time, place, or type of behavior — materially disrupts classwork 
or involves subsDantial disorder or invasion of the rights of others, is, of course, 
not iraaunized by the constitutional guarantee of freedom of speech. 

#- 

In applying the standard in Tinker , the court summarized the pertinent facts as follows, id. 

at 508: , ^ , 

Only a few of the 18,000 students in the school system wore the black armbands. 
Only five students were suspended for wearing them. There is no indication that the 
work of the schools or any class was disrupted. Outside the classrooms, a few students 
made hostile remarks to the children wearing an^ands, but there were no threats or f 
acts of violence on school premises. 
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Further, it •^haract^rriz^rd the a^tl#'it>' ai» **^iivut, ^4^j»iv*s trxpr<:ssica of cpii3i<?n, u&3cccisp^nied i>y 
any di%^r44.r -r disturbance^ tht? part petitioners/* 14. Ihe court concluded, id. at 514, 

. . , thif r^-ev!rd d4**:s iset d*^*nstrato any facts vhich aight reasonably hav^ led schc»oI 
author irfc*s £M l^^f^vast ^tib^t^ntial dssrupti^n of or ^terlal inter fereoco with school 
activitit^ , ai:d r-»3 disturbances or disQTdi:zs 0n the school prisaises in fact occurr*?d- 

fn short, tln3c*fr r^ject^ a jer so approacli to fre^^/^^pressioa in the school context. Activity 



nprotected because it occurs in school. 
It3^tif-5 tbiirv z:*sst in c*^cJ» casir on inquiry ^3 to the icpact o£ the activity on the school pro^raa 
and the risi^ts of oth^^rs, 

St-cc*nd» Tinker ecphasized the breadth the rigjit to free expression in the school environ- 
^-nt, absent the rt^auisitc i?h«vinjg, at 512-13: 

Tilt principle of thi^sc cases is not confined to the supervised and ordained discussion 
vhich takes place in the classroos. The principal use to t#hich the schools are dedicated 
is to accocE^date students during prescribed hours for the purpose of certain types of 
actlvitiifs. Asong those activities is personal intercoMunlcation axaong the students. 
Ihl^ is not only an inevitable part of the process of attending school; it is also an 
irsportant parr of the educational process. A student's rights, therefore do not es^race 
sserely the dassrooa hours. I^liea he is in the cafeteria, or on the playing field, or on 
the caspus during the authorized hours, he nay express his opinions, even on controversial 
subjects like the conflict in Vietnaa . - - - 

As a C€»rollary, shaa opportunities for speech are inadequate. "Under our Constitution, free 
spc*t?ch is not a right that is given only to be so clrcuascribed that it exists In principle but not 
in fact." j^. at 513. Officials do not satisfy their constitutional obligations by providing a 
"safe haven for crackpots" or confining speech "to a telephone booth. . . ." ^tr 313- 

Ihird, tht: cwrt stressed that only concrete concerns will support the liniting of expression. 
What "z^iy" happen or "night result" is icaaterial. JW- at 508, 510. "(Ijn our system, undifferen- 
tiated fear or apprehension of disturbanvo Is not enough to overcome the right to freedoss of ex- 
pression-' jd. at 508. 

in sub«;equent cases, the court has adhcrt^ to the Tinker standard. Craved v. Rockford , 408 
U.S. lOi (1972) involved the application of an anti-noise ordinance to a deaonstration adjacent to 
a school. The opinion explains Tinker's standard as follows. Id. at 118 (eaphasis added): 

Expressivti activity could certainly be restiicted, but only if the forbidden conduct 
"naterially disrupts classvork or involves Stsbstantial disorder or invasion of the , 
rij^tnts of others." 
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rn*?lii>:ial ^'jMicati^^ns — i;csicf4Hy uaiij.rgrouni nevspapers, but including everything except 
Hch**<?l-sp^^nsofe5 publicisti^ns — wether written hy ^students or otberiS are pretected under the 
Tinker f^t^ndArd. £-jgL. . ;X^rcerr^in v- Byrd, ^33 F.2d 5i, 58-59 {4th Cir. 1972); Risenan v. School 
C<^. of ^>uincY, ^39 F.2d i^S, 1^9 (S^t Cir. 1971): Eisner v, Stai3Ui>rd 3d. of Hduc ^mO F.2d S(l3, 
^50^ C2d Cir. 1971): Scoyille y. 3oard c»f £duc. , ^♦25 r.2d 10, 13 (7tli Cir.), cert, denied, 400 U.S. 
626 {197ni. Distribution has also been vicwd as protected under the Tinker standard in Papi^h v> 
B0ard ^ M' ruratg^r^ , I'-S. ^^7 at 471-^72 fl973); Shanley v- Kartheast Ind. Sen. Past- , 462 F-2d 
at 970-975 (5th Cir. 1972) ; Fujishiisa v. Board of £duc- , 460 F-2d 1355, 3159 (7th Cir. 1972); 
Scovllle , ^25 F.2d at 13-14; Sullivan v. Houston Ind- Sch. Dist, , ^7 F.Supp. 1328, 13'^, 1355- 
1356 (S.D. Tex. 1969); hereinafter cited as Sullivan I . to distinguish it froo 333 F.Supp. 1149 
(S.D. Tex. 1971), rev'd , 475 F.2d 1071 (5th Cir. 1973) (expressly vithout affecting Sullivan I) ; 
Cnanning Club v. Board of Regents , 6SS, 691 (K.D. Tex. 1970); In re Brociner , 11 X.Y.Ed. Kept. 
204. 207 (;;.V. CoEsa'r of £d. 1972). 

M<sreo^'er, distribution rules have been held facially defective, at least in part because of 
Inconsistency i^ith Tinker's disruption standard. Risegan , 439 F.2d at 149; Ouartergan , 453 F.2d 
ac 58-59; Vail v. Board of Educ- ,354 T.Supp. 592, 597-99 (O.N.H. 1973), inforaally approved but 
reisanded for additional relief on other grounds , 502 F.Supp. 1159 (1st Cir., 1973); Jacobs v- 
Board of Sch. Cosag, , 3^9 F.Supp. 605, 611-612 (S.D. Ind. 1972), aff*d , 490 F.2d 601 (7th Cir. 
1973) , vacated as coot , 420 U.S. 12S (1975); Kove v. Cagpbell Union High Sch. Dist. , Civil Ko. 
51060 (::.D. Cai. i-ov. 10, 1970); O'Reilly v. San Francisco Unified Sch. Disc , Civil Ko. 51427 
(N.D. Cal. ^'ov. 10. f970). See also Jones v. Board of Regents , 436 F.2d 618, 620-21 {9th Cir. 
1970) (invalidating a regulation based on similar pre-Tinker standards); Joy v. Yankovski , Civil 
:%v,, 7i-C-4a9 (i:.D.r;.V. July 12, 1971) (Clearinghouse No. 6181) (consent order providing in part); 

That defendants vill not interfere with or keep records of students vho distribute 
literature in school property as long as such distribution does not inaterially and 
substantially interfere with norsial school activities. 

See also De Anza High Sch. Students v. Richtaoad Vniticd Sch. Dist. , Civil :;o. C- 70- 10 74 (N-D. 
Cal., June 4, 1970) (Clearinghouse No. 17,254) (order granting preliolnary injunction) (sazae); Mt. 
Eden High School Students v. Hayvard Unified Sch. District , Civil No. C-70-1173 (K.D. Cal., June 
4, 1970) (temporary restraining order) (sace) . In Sullivan I the court found the rule upon which 
discli^line was based unconstitutionally overbroad. 307 F.Supp, at 1343-46. In Eisner , the court 
construed a regulation to be consistent with Tinker standards. 440 F«2d at 808. 

Several points recur in applications of the disruption standard. Wriich party has the burden 
of justification w'hcrc an attcDpL tt> Unit ;>tudcnt t:xprci>.sion La challenged? Wiiiit is the nature 
of that burden and hov may it be r.et? May distribution be halted or a student punislicd because 
of the way others react? 
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Xiakt:r iaplKiUy placiL^d the burdcr. jnsviiyln^ a lisit^ticn of expression cn zh^ *..rht^»^l 
systt^. 393 r.S. at 309 (cEplmsi^ added): 

. in order for the State in the person of sch<K»l officials to justify prohibitf^pn <>f 
a particular expression of opinion, it sust be able to show that its action vas causK^ 
by s<aethin^ :2ore than a nere desire to avoid the disconfort and unpleasantness that 
aivays accocpaay an unpopular viewpoint. 



la addition. Tinker z;ade it clear that general statest^nts alluding to expected disruption^ would 
not be sufficient zseet the burden of justification — "undifferentiated fear" vould not be enough. 
Ihere saist be "a specific shoving of constitutionally valid reasons to regulate - ^ - speech. . . ." 
i inker , 393 I'.S. at >il- Tlje lower courts have reoained faithful to this precedent. Thus, in 
|isner, the court cautioned that it voald not "rest content with officials' bare allegations. . . ." 
4^0 F.2d at 810- The court in Quartet^n required "substantial facts which reasonably support a 
forecast of likely disruption. . - A53 F,2d at 59. the fifth circuit in Shanley sought "deoson-- 
strable factors" and rexsinded school officials that "expression cannot be stifled on the sole ground 
3f intuition. . . «62 F,2d at 97^. It also held that the rule liaitlng expression tzxsst be "sub- 
stantiated by sose objective evidence to support a 'forecast' of disruption." Id. Speculation 
;hat students "night" use a fire drill or instigate one to be disruptive was found lacking as 
iustification in FuUshiria v. Board of Educ , 460 F.2d 1355, 1359 (7th Cir. 1972). The school 
officials in one case believed disputes "i^ight" arise; this did not meet the burden of justifica- 
tion. Jones V. Board of Regents , 436 K.2d 618, 621 {9th Cir. 1970)- In Vail the court refw-ied to 
accept school officials' argunents about vhat "could'* or "sight" happen. 334 F.Supp. at 599- In 
Channing Club v. 3d. of Regents , 317 F.Supp. 688, 691 (N.D. Tex. 1970) the fact that "adninistra- 
tive officials anticipated the possibility of sose disturbances . . ." was inadequate. 

In sone of these cases, school officials also atter^pted to show the required specific in- 
stances of potential disruption. In Scoville, for example, officials felt that the student 
publishers were urging disobedience to school rules, and that this should be enough. An editorial 
cricici^^ed an orientation pamphlet distributed to parents. It "urgefd] all students in the future 
to either refuse to accept or destroy upon acceptance all propaganda that Central's administration 
publishes." It tcrned one article "quite ridiculous" and referred to the procedure for excusing 
absences as "utterly Idiotic and asinine. ..." The students viewed a statestent by the senior 
dean as "the product of a sick nind." 425 F.2d at 15-16- The district court disnissed the*stu* 
dene's -.osipLiint, tv^jnyonin^ tU^t the ar tittle "ar.ounted to an icsDcdlatc advocacy of, an! ini itenent 



K^^ii^^nt „v. isi^ns in the courts appeal have c.%Tiicitly placed this burden or. sclicul i 
^. S.o,UKu i2> F.2d 10 at 13; £isner , 4.0 F.2d ^03 at 810; ^hanlev , 462 F.2d 96C* at 
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-*»-rt -»^,vit?. fev.rr-*v::. U notvJ t .v l<.^-,er ^.^^art's tiii^iriz; thAi no disruption fiai 
t-*TZ At. t I .lA.T^ I. I ir.*^ v,*4*n.* ^ ni t \k t «jf tht^ Iltt*r^t«ri* on thO£c nought 

It. * r.Ji i^. It s\ ^r,i *' ritivH- <»f . . . iplinnry policies" And the ^ii^ respect- 

ful iTA t jititiii Uvi^iititcJJ ti.^*-iri ItU^ 4i^mV' insuiii<icnt to *;ijpport a riM^onable 

iL-.j-K-'^'i^t v:L^r^:p:.i.^n. -J!* r.Ji at 14. ^ 

It. "^'•-s-^iv* t .f.^ *.vurt ^t*n>idcreJ ^ ^-ontention that the controversial nature oi ^tetials 
^•4*jp»^rt%. i * rt..i.^v;i^M< f *r<.-. .4.st m1 ^ii^xvjptU^n- Artie Ifs *idvocated a re^'iew of ssarijuana iai.-s and 
»"it*.-r^ 3 in?*^?r-.jti^»--- t..n Mxti. *^i.'iitti^l. Ihv t:o?irt xv*jei.tc*i the «iiaiti, reasoning that "* controversy" 
^ , • . r.v.V'r ^uifi*^iiN:it in ani ot itself to stifle the views of any citizen. . . 462 F.2d at 
"t? I. *"irl t^iat ^ pre^>i icnti il t^ccssission Imd recently r^dc a siiaiiar recorsrendation on 

ririj i.n,, i.,,it r-ia> liiriry suterials* ^iealt with birth control and the subjects vere videly dis- 
-i.^^t'I. J_2. jc rcfercniT*? to library n^aterials on birtii con^oi iatrodisces a point of 

i.^re ^i>cnifl4. ir. ' iiUl iU, should not be able to establish disruption or another basis for 
liritin*; ^pee« *^t^u ^il that ir» *,Uovn ii» ^conduct by students vhich is fully consistent with other 
practices in t';n* sy.^te::.. ' 

i^£Vo e-p'i,isi^eU ta^t rcistri^tions ^r^^st be closely related to asserted policy justifications. 
"Irjtie rert ln.Ot.ati«?n of 'ini^turity' d^e^ not serve to validate 3g;eneral restrictions on stu- 
dent ;* ri;^ht.^." «::e-^. op. 7;. Tiie court also referred to the need for achieving objectives 
by **n/irr*-tver, r^re : irti»:uLir re^ylati<*n-" For e;-uiEiple, if littering is a problems, rather than 
proljlbitin^r .ill di.^trifeution, "4I jitterln>; can be prohibited and punished. . . Ken. Op. at 9, 
citing Schneider v. Jersey , 'i08 l\S- 147, 162 ri93^). 

in >uiliv-in v. Housiun Ind. Sch. Disc , i^^*/ F.5upp. 132B (S.0. Tex. 19b9) (Sullivnn I ), the 
*.r'jrt beli I. ..It i£>tri^uticn uf an underground paper had not "materially and substantially inter- 
sere vitii tue i»^ho0l pto^t^m. ihe court viewed interruptions of class periods as "ninor and 
relati-.'eiy lew in nur^ber." It stressed that in the pertinent period only one "discipline card" 
in jny w.iy rel itei to the paper was filed. ]A. at 1341. Tiiree teachers had found it necessary 
to contiS'^att t^*pies d^jrln^ ulasi>eij and a fourth before class. In tvo nath classes, there were 
requests to Jis^ u>i> the paper. Copies were found in a boys' restroor, ,^nd inside sewing nachines 
in -1 horer^ifiii^^ I Hte papers had been distributed off campus and distributors had requested 

tnat they not be taken into school. at 1333-1334. 

Sor>e g^^idaxK-e 0:1 U*v proper aj>plicatioa of the disruption-disorder standard luay be gleaned 
fror. Burns ide v. Hvers . 'i63 F.2d 744 (5th Cir. 1966), and Blackvell v. Issaquena County Bd. , 363 
F.2d 7^9 r3th rir. V)hU) ^ (Ai^^i. i^ns on "freedi?rj buttons" by a single fifth circuit panel in 1966.) 
Xi«£^££l2. Jndard w.js Jr,iwn froni these cases. See 393 T.S. at 513. In Burnsidc, students wore 
buttons on votin>; ri>^hts in their hij^h school after being forbidden to do so by the principal. 

The rerord indiiatefdj only . . . nild curiosity on the part of the other school 
children over the presence of socc jo or 40 children wearing such insignia. 

Tfl♦^ ^ 'Urt h-ld th«r rej:uLitii.«n "irbxtniry awA n\\t^:isoi\Sb\^' . . . . " 3t>i K.2d at 74». In 
BlacVvell 1 re//ilition *i>>iin3t the wearing of similar buttons was upheld. The court found, 
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... an unusual degree of conzotion, boisterous conduce, a collision vitii the ri>?;hcs 
i>f ochers, an uadersining of authority, and a lack of onJer, discipline and decorus. 

363 T*2C at J^^. In this case, som students had talked noisily in the hall during scheduled 
class jKirxods; pinned buttons on unvilling students: when sent hore, invited others to join then; 
and at an asse2d>iy, "conducted ther:seivcs discourteously and displayed an attitude of hostility." 
Id. at 731. See also Karp v, Sccken , 477 F.id 171 (9th Cir. 1973) . vhere a school officials 
confiscated signs fron a student. The court found that this action vas based upon a reasonable 
forecast of disruption. Id. at 174-176. 



*»on-school Supres:e Court cases have long held that the hostile reaction to listeners to free 
speech is no justification for curtailing the speech. As the court observed in Terniniello v. 
Chicago , 337 l\S. 1, 4-3 (1949): 

Accordingly a function of free speech under our systesi of governscnt is to invite 
dispute. It cay indeed best serve its high purpose vhen it induces a condition of 
unrest, creates dissatisfaction with conditions as they are, or even stirs people to 
anger. Speech is often provocative and challenging. It isay strike at prejudices and 
preconceptions and have profound unsettling effects as it presses for acceptance of an 
idea. That is vhy freedom of speech, though not absolute ... is nevertheless pro- 
tected against censorship or punishisent, unless shoioi likely to produce a clear and 
present danger of a serious substantive evil that rises far above public inconvenience^ 
annoyance, or unrest. . . - There is no roon under our Constitution for a more restric- 
tive viey. For the alternative vould lead to standardization of [ideas . • . .] 

It is not enough to prove the speech "stirred people to anger, invited public dispute, or broughr 

about a condition of unrest." Id- at 5. - — 

Tinker does not explicitly address the question of whether orderly and otherwise proper ex- 
pressive activity may be ended or punished if others react disruptively , although its factual sum- 
maries do allude to the conduct of other students. See 393 U.S. at 508, 514. Several cases con- 
sider this point. 

Orders entered in Sullivan v. Houston Ind. Sch. Dist. , 333 F.Supp. 1149, 1153 (S.D- Tex 1971). 

( Sullivan X ) and Jacobs v. Board of Sch. Conw'rs , 349 F.Supp, 605, 611 (S.D. Ind. 1972) state that 

a "rule must not subject any covered student to the threat of discipline because of the reaction 

or response of any other person to the written material. ..." In Shanley v. Northeast Ind- Sch. 

Dist. , the fifth circuit addressed this issue, 462 F.2d 960, 974: 

« 

V/c are siniply taking note here of the fact that disturbances can be wholly without 
reasonable or rational basis, and that those students vho*would reasonably exercise 
their freedom of expression should not be restrained or punishable at the threshold 
of their attempts at expression merely because a small, perhaps vocal or violent, 
group of students with differing views might or docs create a disturbance. 

There is support for requiring reasonable efforts to protect the orderly distributor from the 
hostile audience. In Jones v. Board of Regents , plaintiff distributed leaflets on a university 
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can^pus in violation c^i a rule: he al-;o vorc a sign. "|T]vo ceribers of the crowd vcre soved to 
tear the sandwich boards iron Junes' W^ly . . . The court states that rather than recove Jones 
•V^lic^ had the vbli^atii^^n .1 aiu^rJin^ hin the sarae protection they would have surely provided an 
innocent individual threatened, fi?r exasple, by a hoodlua on the street." A36 F.2d at 621. See 
also Crews v. Clones , ii32 F.2d 1259, 1265 (7th Cir. 1970): 

Ve think a similar principle operates to protect long-haired students unless school 
officials have actively tried and failed to silence those persons actually engaged in 
disruptive conduct. 

^ee also Cregory v. aiicago , 39^ U.*?. Ill (1959) (non-school case); Stacy v. Williaas , 306 K.Supp. 
9^3, 977 (^:.D. Miss. 1969) (three judge court) (right to invite speakers on campus). 

Tht,*re nav be instances vhere reasonable efforts directed at disorderly persons fail- In such 
cases it my be necessary to stop, but not punish, the distributor. See 30irp v. Secken , 477 
F.2d at 176 fconf iiication of protest signs upfield in viev of reasonable forecast of disruption; 
however, officials failed to adequately justify five day suspension). 
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T!ie xorc^oi«j^ dldcui»sicn pruvidei» a ba^^ls for considering tvo cases^ ublch ruled against 
students on the disruption issue, !Corton v. Discipline Ooaa. of East Tenn. State Univ. , i*19 F-2d 
195 <6th Cir. 1969), cert- denied , 1^9 L'-S. 906 (1970) and Baker v- Povney City Sd, of Educ , 307 
F.Supp. 517. 522 (CD. Cat. 1969). 

5£E££I1» students vcre suspended tor distributing literature on the caapus. The literature 
referred to adainistrators in deraeaning terms, and a section criticizing student apathy' contained 
language vhich read, in part, 419 F.2d at 197: 

Have chev seized builiin^'s and raised havoc until they got '-iiat they were entitled to 
like other Anerican students? — No- 

Tlie court of appeals in upnolding the suspension found that tne quoted language supported 
the district court's finding that the students had "cncourageld ] deisonstrations similar to those 
which had occurred on other carspuses throughout the country, . . 419 F.2d at 197. 

The :;orton court also held that adninistrators had reas<Hiably forecast disruption. T!iis 
rulins! was based upon (1) testicony of adninistrators that "both handouts could conceivably 
cause an eruption" and chat there were "very definite fears that we aiftht have serious consequen- 
ces," and (2) tnat after distribution of the first piece of literature soac 25 students told 
a dean they "wanted to get rid of this group of agitators." Id. at 197, 199 (emphasis added). 
Tinker and the Sfjbsequcnt cases establish that what "could conceivably" or "might" happen Is an 
inadequate basis for liniting expression. Justice Marshall so argued in an opinion joined by 
Justices Douglas and Brennan* in opposing the court's denial of certiocari in Norton . See 399 U.S. 
at 90S. As pointed out by the dissenting judge, alternatives nQt involving sanctions to the dis- 
tributors were available to the dean visited by the twenty-five students. 419 F.2d at 207. 

In Baker v. Downey City Bd. of Educ. , 307 F.Supp. 517 (C.b. Cal. 1969), the court upheld sus- 
pensions for "profanity or vulgarity." It also found that distribution of 450 copies of an under- 
ground newspaper had been disruptive. The court relied on the following testimony, id,, at 522: 

A few teachers testified that there were disruptions in their classes and some 
testified to the contrary. On cross-examination, Mr. Shiney stated that some 25 to 
30 teachers had told him of their classes being interrupted and of failure in atten- 
tion on the part of students due to their reading of and talking about Dink during 
class. Mr. Robinson concurred. 

This "failure of at tehtion" in the classroom — by students engaging in private conversations 
or reading non-germane materials — is a common problem. In contrast to Baker , the court recog- 
nized this Issue in the Rowe case, Mem. Op. at 8-9 (footnote omitted): 

The fact tiiat students may think about the newspapers during the class is not a 
'disruption' justifying restriction. The dissent made this same point In Tinker, 
but it was not 'accepted. The teachers unquestionably have the right to control 
class discussion and to discipline those who persist in talking about other things or 
refuse to respond to questions regarding the subject matter of the discussion. The;;e 
are the narrower, more specific type of restrictions on student communication that 
are propeV and do relate to actual disruption of classwork or discipline. 
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See ^ls0 Sullivan I , 307 F.Svpp, at i3Al. ^ibrtQii and Baker seen to present a lainoricy view 
deviating iron Tinker r^ore than is ncces3>ary. 

nih SCIiVARrZ CASE XiD ITS PROCEN'V 

Three cases uphold the disciplining of student distributors by focusing on a disregard of 
school regulations and/or defiance to officials. See Schvartz v. Shuker , 29S F.Supp. 238 (E.D.M.Y 
1969); Craliao v. Houston Ind. Sch. Dist. , 335 F.Supp. 1164 (S.D. Tex. 1970); Sullivan v- Houston 
Ind, Sch. Dist, . ^75 F.2d 1071 (5th Cir.), cert , denied, 4U U.S. 1032 (1973) (Sullivan II) . 

Sch»'artz a student was suspended for "insubordination and insolent beltavior." He had 
appeared on conpu^ vith copies ol an underground Pi^per after the principal had reviewed a pre- 
vious i-sstie and informed hiss that it must not be distributed on school grounds. "This issue» 
aaong other diiifg;;, criticized Principal Schuker, referring to his as 'King Louis,* a 'big liar,' 
and a person having 'racist views and atcitudes. '*' 298 f.Supp. at 240. The court described the 
full range of the plaintiff's conduct as follows* 298 F.Supp. at 241: 

When cautioned .not to bring on school pre«£^es copies of the newspaper, he neverthe- 
less did so; when asked to surrender the saw, he refused and in addition atteiipted 
to influence another student to do likewise; when suspended from school and told not 
to report, he nevertheless appeared in school and adnitted defiance of the superin- 
tendent's orders. 

The court upheld the suspension as based on '"flagrant and defiant disobedience of the school 
authorities" rather than "nrotecte^l actlvitv under the First Aaendaent . . . •" Id . 

Tfie Graham court e::prcssly tolJowed Schwartz holding that the "plaintiffs were reprimanded 
more fur disobedience than for the dissemination of material protected under the first amendment." 
335 F.Supp. at 1166. Students had distributed an underground newspaper on campus after two 
announcemcncs chat unauthorized distribution would result in discipllnaiy measures. The court 
found an absence of Tinker- style disruption. Id . at 1167. The court characterized as "intransi- 
gent" Che student's persisting view that they were entitled to distribute and referred to 
testimony of one student that a "major purpose" had been to "flaunt" the rule. Id. at 1166. 

The fifth circuit in Sullivan II , vacating a district court ruling for a student, also exr 
pressly followed Schwartz . The court viewed punishment as based upon a "flagrant disregard of 
established school regulations, . . . open and repeated defiance of the principal's request, 
and . . . resort to profane epithet . . . ." 475 F.2d at 1076. Here the student had: (1) dis- 
tributed an underground paper without permission in violation of a widely publicized, written 
school rule; (2) returned to the campus during a suspension; and (3) twice shouted profanity at 
his principal within the hearing of others. 

Schwartz and Graham raise two important questions: first, should a court uphold a suspen- 
sion based upon charges covering conduct which Is partially protected free speech activity and 
partially unprotected action? Second, may a strident be punished by characterizing as disobedience 
his breach of an unconstitutional rule? These cases raise each question because of the absence 

4 

of holdings that all of the conduct on which discipline was based was unprotected, 295 F.Supp. at 
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241; 335 F.Supp. atr 1166, and the descriUins of ciic usibting dl:stributum rules in Ccrsss not fully 
consisttinc vith t5ie rule later adopted in the respect^lv^* circuit. Ct^spari? Schwart^, 2VS F.Supp. 
at 239-40 and Hisner v, StaaCord Bd, of Ed. , ^«aO ?.2d at «>08, 310-811; and Crahaa , 335 F.iupp. at 
1165 and Shaniey v. Northeast Ind. Sch, DLst. , 4fe2 4'\2d at 976-978. If mis reading is correct, 
the cases depart troic traditional free expression principles. 

Crahaai in particular raises questions about basing sanctions on the choice of words used to 
characterize conduct. "Consciencious" could have replaced "intransigent," and "test"' could have 
been used for "flaimt." Tinker involved an aleost precisely parallel "flaunting" of rules- 393 
U.S. at 735. cf. Evers v. Dwyer , 358 U.S. 202, 204 (1958) ("Tliat the appellant isay have boarded 
t?iii^ particular bus for the purpose of instituting this litigation is not significant.") ("flout- 

ing"*of law requiring racially segregated seating on buses.) 

* If * 

Sullivan may be read in a manner consistent with these concerns. First, since the prior re- 
view requirecent wfiich ^he student breached was roughly consistent with the one approved by the 
Fifth Cicult in Shaniey , there was apparently no protected free speech activity involved. Second, 
the court viewed the prior review rule as constitutional, stating, in part, 475 F. 2d at 1076: 

And it cannot be seriously urged that this prior submission rule is unconstitutionally 
vague or overbroad .... 

. . . [W]e do not Invite -school boards to pronulgate patently unconstitutional 
regulations governing student distribution of off-caopus literature. 

Also, Sullivan It cited Healy v. James , 408 U.S. 169 (1972) (college's refusal to recognize 
a student group), as "approv[ing] the principle that the open disregard of school regulations is a 
sufficient and Independent ground for Imposing discipline . . . 475 F.2d at 1076. !fealy 
refers to "reasonable" and "valid" rufes. 408 U.s: at 193-194. 
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LITERATURE DISTRlStTIOX 
KULES OF TIME, PLACE AKD MANNER 

Tinker vas silent on the standards to be used to deteneine rules regulating the tiae, place 
or eanner of distribution. The only . clue it provides was a reference to "the cafeteria,** ""the 
playing field*' ^nd^'thc caapus during the authorized hours." The decision also discussed the 
inadequacy of shac opportunities for expression. 393 U.S. at 512-513. The best view would be to 
'extend the Tinker test and require that tioe/place limitations be closely tied to particular and 
specific probleiss relating to the school's need to run an educational prograa. This standard was 
in tact applied in Crayned v. RockEOrd , where the Supreae Court considered the applicability of 
*an anti-noise ordinance to a detnonstratlon adjacent to a school. After noting that free speech 
activity could be subjected to reasonable tiae, place and Banner rules, the court analyzed the 
ordinance in terms of the Tinker disruption standard suggesting that it .is a particular izat ion of 
the tiae, place and manner rule. 408 U.S. lOA, 115-119 (1972). Thus, it would be reasonable to 
ban leafletting on staicvays between periods. If conditions were such that the leafletting aade 
students late for cjass. It would also seea reasonable to ban suc1i activity in a classrooa while 
class is in session, for obvipus reasons. . 

The student literature cases have^ generally agreed that distribution aay be liaited by. reason- 
able rules of tice, place and manner. E.g. , Riseaan v. School Coaa. of Quincy , 439 F.2d at 149, 
n.2; Shanley v, Northeast Ind. Sch. Dist. , 462 F.2d at 969; Fujishiaa v. Bd. of Ed. , 460 F.2d at 
1359. In two cases, courts have rejected atteapts to uphold broad prohibitions as aere tiae, place 
and manner regulations. Jones v. Board of Regents , 436 F.2d at 620-622; Rowe v. CaapbellJJnion 
High Sch. Dist. , Civil Ko. 51060 at 5-6 (N.D. Cal. Kov. 10, 1970). See also Hernandez v. Hanson , 
Civil No. 75-0-174 (D. Neb. May 21, 1975) (Clearinghouse No. 16,126) (specifying areas and tiaes 
within school where leaflets could be distributed) . 

But few have presented a direct opportunity to discuss the standard for deteraining reason- 
ableness. The court in Sullivan I would apparently apply the Tinker standard, for in dicta it 
observed, (307 F.Supp. at 13^0): 

Obviously, jche first amendment does not require that students be^ allowed to read 
newspapers during class periods. Nor should loud speeches or discussion be toler- 
ated in the halls during class tiAe. A proper regulation as to "place" aight « - 
reasonably prohibit all discussion in the school library. { 

Likewise, dictum in Rowe counsels against excessive vigor in the manner of distribution, 
"Were one student to attempt to force material on another, he could be disciplined. There is no 
Evidence whatsoever this has occurred." Rowe , at 7. See also Shanley , 462 F.2d at 970, 97L 
n.8; Jacobs v. Board of Sch. Comm'rs , 349 F.Supp. 605, 611 (S.D.^ Ind. 1972), aff'd , 490 F.2d 601 
(7th Clr. 1973), vacated as moot , 420 U.S. 128 (1975). {". . . 'not coercive of any other , person's 
right to accept or reject any written material. . . .'*); Tinker , 393 U.S. at 5d4 n.l. 

' There have been only a few cases -which have presented a direct issue concerning tiae, place, 
or manner regulations. In Risetnan , the first. circuit reversed a lower court order Halting dis- 
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trir.tjtl.n u* 'V^.ri.Ht: -.rv*r2i^,'> %*«ti*lc*? '^t Lich^-^l hniMlr>^>* 4i9 T^Zd iit 14^- Tisc a;j*vilat'C 

r%^jtii»r i^iis 1 Aiatitrs ihv ^aw- »J gr*'^*n4> - . - itl^iafdliii^J vitliin the iHjiidittgs - . . 
^•>arl itita .rl^<.*u k«x r^*ai»j.»nat'i*r rtii*^^ tistr. place an4 Man^sr. 43^ F.-Ttd -at si-i- 

Kii-lit^f ia ^cc??rd i.'ith R i^jegi.i n *fnu-r*.^4 in Sdii^^l C^mi. cif N^gv Betlf^^rd * Civil T^a. /2- 

aU^* ^B.Hiss. , lAprli «, 1^72| (tt^s^'xar^' rt^j»tr^i*iin3 »L*r*ler}. i*r4ers tjater^jd in Suiliv^ and 

Jac<ja> .ifi' ATt^n^ist^fii VAth Rii ^s an, Ibey r<:quirv 3. ^hovin^ disruption *?£ the scla^ol pr<»|tra« 
ti* iajf|>*^rt I it3i t*it XI. r..i uisitributiiiii ^ef*»rv' -inU afttjr j$choi.*l and at <>tiier Cimes irii^^n students 
jtr^L Hi?! ituj^agci in rej^iil^r s^^houl duties. 333 F-Supp. at 1152; 3^9 F-Supp. at 611. Se< als** In 
r.-- ^. hWziyT^ 21 M. sU?pt. 293, 29- (S.V- Ed. Osmz*^r. 1972) (Xijsitiiig distributi».^m^^f i»d4?r- 

/.ru'jir.'i f* *pK t 1 exitii Jt disni^sai is iinrtisasonable) . Rcwe v> Caapb^ II Union Bith 

jt <"{Tjlic ars^^sc'Ht that the tsxistence tsl an alternacivi* f^irus or mode of eaqircssii^n 
pemits ^u, ;^r* . .i* n * i trs»* ciwsen t?ne ha^i t<»nsisrentLy iieen rejtscted.") See al^ Schneider v. Ifiew 
J^*r^% 305 r.S. Ii7, 1*^13 (i939); : :ev Tioes. Inc. v. Ar:izana Bd» u£ Rcgtrnts , HO Ariz. 367, 319 
P. 2d (!v7-i) (university cannot lisit distribution oi o£f-ca«pus newspaper to six sites «^n 
-tnd recaire the payzseat of a fee lot the right to distribute each issue.) 
A ZTcsar invalid rule in Vail v. Board of Educ. o£ Fortsgouth Sch. Hist aanned all iiteratur* 
'iistrihntii^n anywhere vithin IW feet of die i>ciiooi. Fne district court enjoined defendants £ro« 
£tjrdK*r enforcer nt ef the rule and voided all disciplinary actions taken pursuant to the rule. 
354 F.Supp. 5^2 rD.?C.I;. 1973). r*te Soard then adopted a new rule whicli pcrsitted students to place 
their ss-iterials on a table in a library alcove for up to ten days at a ti»e, and to either give 
avay or ^ell naterials outside the school building at the end of eadi daily session, with a stipu- 
lation t*jat tlsesv- activities do not int-jrfere with norrsal egress £ros3 the buildings. Xfie plaintiffs 
^.^UiUit nev relieC, feeling that the table was too difficult to find, and that the opportunity for 
distribution the end of the day was too iiisited because students left hurriedly at the end of 
ea^i S'jt^^lon to catcii their busses- In response, the district court requested the parties to aake 
a Aood faith s^ettlesent, and expressed a general opinion ttiat the new rule was too restrictive, and 
could he inprov^d by allowing distribufc-ion- before and after the daily sessions without tisse liaita- 
tions.^ 7lu* court saw no objection to the location of the library table and viewed the scliool's con- 
cern for normal traffic Oow^ as reasonable. The parties failed to settle the «atter amicably, how- 
ever, and Che plaintiffs appealed. TJte siatter was remanded for fuller relief. 502 F.2d 1159 (1st 
Cir. 1973). A copy of the unpublished circuit court mcmorandua, which by a rule of the first 
circuit is not co be treated as a precedent for any other case. Is available fro« the Law and 
Education Center. 

On reiaand, the trial court signed a stipulated order wfiich provided that literature could 
be distrib«ced before and after the student's school day, or during any free period, on school 
grounds, in, the foyer and at the various re 'lurce centers. It is included as an appendix to 
this note. Infra,, at 75-79. 
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The only Ko^^^K viier*! nanner 01 dfsLril*utic?n ifa:* a real Is^ik- are clic*se liiv^^lviag sal^s (or 
o:^tr£b«ti^ms) rati^r tluin Cr^^e dL&trxbatSj^. In iacs^, thv- trJu:l court invilidaiifd a r«K- for- 
hMSim: vjK.ji. 3iV F-iJ»;:«p. .st 610. Ti.<^ ^tjH-lL*£t- c^^-wrt ^^^-cr^vd that sale*; by i^tuic-nJus ^ir*? ?*ir- 
and a<iacd that di-fc-ni^antiw voald hav*- tlic burden of proof of sfioving tijat ^aleai voaid W 
d!sr-^-ir£vc- tender th^- Tinker srondard 4^ F.2d ar 6«)8- See also r^c^r^on v. Board of hduc . . 370 
F.St^p. 1208 (D. Neb- 1973): Vail v. »oard of £duc, of Fortsaouth Sch, Dist, . consc^it order (p.75, 
iH£a>- ££i Scovill^ V. soard 01 Ed, , 423 F.2d 10 (;th Cir,>, cert- denied , 400 82^ (iSJO) 

{Hii- faec chac cht: ruiteriais were sold va;; not -liven an issue). ^ 

Fuji>;hii5a J^al*: vltii s*;Vi*rai qyotloni* of tisse, place and sanner. Userti, die court Invalidated 
a sujS|>ension for distribution during a tire drill bi:;cause the 5yst*=Bs's n«Ie vas unconstitutional and 
cteri.- va ; no |*roof of disri4»tiic»n of tlic drxli. 21ie court stated that d»e board jsight prohibit such 
dl^t riljuti^^n a regulation of tisse and place. 460 F.2d at 1355. Tnere is a reasonable basis for 
^vekinK orJcr «3uring a drill to protect safety and esqiedite tlie return of students to classes. Such 
a liaitarl<*n will have a United ia|>act on expression given the infrequency of fire drills, the 
Fuji:^hiy>a court also seated that a svr;ti?!s »ay not rc«uire studaii&ts to seek in advance of each dis- 
tribution approval of the tiae, place and aanner. "Tiie board has the burden of telling students 

vhen. how ard viiere tirey asay distribute aat^rials.*" 460 F.2d at 1359. 

*• ■* 

There Ls a danger diat regulations of tiae, place and saanner vill not regain neutral, and will 
hv ns*fd to censor content. To cojspensattf for dils danger, it is necessary also to have high stan- 
dards* of speciticlty in the regulation and to strictly Liisit administrative discretion. See the 
material on overbreadth, at Part 1X1 (A) (6)^ infra ; sec also .^aghan. First Asendaent, *'lhte 
Process ". «>j :^kv. l. P^V. >1S, 539-43 (1^70). 

• IWTROTKCTcD imgRiVCCES 

It has lon^ been a najorlty view of the Supreme Court of the United States that certain kinds 
f*t utterances vill nor be deened speech vithin the teras of the first aiDOndaent: 

There are certain well-defined and narrowly limited classes of speech, the 
prevention and punishr^nt of vitich !ias never been thought to raise any Consti- 
tutional p rob lens. Tiiese include the leVd and obscene, the profane, the libelous, 
and the insulting or "fighting" words— those which by their ver>' utterance inflict 
injury or tend to incite an iisaedlate breach of the peace. 

Chaplinsky v. New Haapshire , 315 U.S. 568, 571-72 (1942). However, the fear that govcrniDental 
restrictions on these unprotected utterances will intrude into protected areas has led the Supreae 
^Co^irt to develop special rules governing the definitions and the burden of proof and persuasion 
which greatly nn^-row the pennissihJc scope of i;ud\ restrictions. As will be discussed below, these 
special rules should apply to students in school as veil as all citizens generally. 

Finally f if students in school have full first aaendaent rights all other utterances are fully 
protected. Certainly, protection of materials is not Halted to those which a court determines to 
be of "sufficient social inportance." Hatter v. Los Angeles City High Sch. Pist ., 452 F.2d 673, 
675 (9th Cir. 1971). 
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has alSd deifeiopi*d a narrow and technical definition io£ chscenizy% to assure chat legal prchibi- 
ti<ms M it do not intrude upon protected speech. Thus, tinder the present stmnd^rd the basic 
izuid^linej^ for the trier of fact zxast be: 

• . . ^3) vhether 'the averajge person, applvin^ contes^rary cosseimity srandards' would 
find that the wrk. takm as a vhole, ^ppe^als to the prurient interest, Kois KIsconsia . 
l^m V.S. 229} at 230 quoting Koth United States , 1354 U.S. 476| at ^89; (b) whether 
the work depicts or describes, in a patently offensive way, sexual conduct, specifically 
defined by t!»e applicable state law; and <c) whether the woric, taken as a whole, lacks 
seriotis literary, artistic, political, or scientific value. 

Hiller V, Cilifornia , 4i3 U.S. 15, 24 (1973). Later in the opinion, the court referred to ''the 
' pjblic portrayal of hard-core sexuaL conduct for its own sake, and for the ensuing coenercial 
Id. at 35. tut these are non-school decisions. 
The *ower courts have readily agreed that students in schools are not privileged under the 
first af^drsent to publish or distribute obscene saterial. See, e.g. , Shanley v. Northeast Ind. 
Sch. Sist.. J;rj2 F.2d 9*50, 971 (5th Cir. 1972), Jacobs v. 3oard of £ch. Cowc'rs^ 349 F.Supp. MS, 
61^-U (S.D. Ind. 1972), afTd, 490 F.2d 601 (7th Cir. 1973), vacated as moot . 420 U.S. 1211 (1975). 
The significant question is vhether the technical definition of obscenity applies or saterial »ay 
be prohibited f^ecause it is vulgar, profane or contains •*four letter words.** 

The Supreise Court resolved the issue at the college level in Faplsh v. »>ard of Curators , 410 
U.S. ^^7 (1973). There, a student was expelled after distributing on canpus, without ensuing dis- 
ruption, an underground nwspnper containing a political cartoon sbowif^ pollceaen raping the 
Statue of Liberty, and an article entitled *^ther Fucker Acquitted.*^ The lower courts upheld the 
expulsion. The district court found the paper obscene; the court of appeals found it unnecessairy 
to r-?ac»i that question because "on a university cacpus 'freedon of ex|>ression' could properly be 
'subcrdinated to other interest such as, for exas^le, the conventions of decency 410 U.S. 

667, 669, quoting the court of appeals, 464 F-2d 136. 145 (8th Cir. 1972). Tne Supreoe Court re- 
versed, 410 U.S. at 670 (footnote otsitted): 

Ve think Hcaly [v. Janes . 40S U.S. 169 (1972)1 makes it clear that the aere dissen- 
ination of ideas — no Mtter how offensive to good taste — on a state university caapus 
Ray not be shut off In the naaie alone of "conventions of decency.' Other recent pre- 
cedents of this court pake it equally clear that neither the political cartoon nor the 
headline story involved in this ease can be labelled as constitutionally obscene or 
otherwise unprotected. E.gi Kois v. Wisconsin, 408 U.S. 518 (1972); Gooding v. Wilson . 
405 U.S. 518 (1972); Cohen v. California , 403 U.S. 15 (1971) ["Fuck the Draft" not obscenej. 

/ 

^^Pish in effect overrules Norton v. Discipline Co— 1. of East Tenn. State Univ. . 419 F.2d 195 
f6th Cir. 1969), cert, denied , 399 U.S. 906 (197D), insofar as any reliance was placed in jlorton 
on distribution of materials containing "crude, vulgar reMrkfs]"— plainly not legally obsdene— 
in upholding suspensions. See 419 F.2d at 19B. See also Thonen v. Jenkins , 491 F.2d 722 (f th Cir. 
1973) (university cannot discipline student who wrote and editor who published letter contaiiing one 
"^our-letter" vulgarity.) * 
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EjlSi^y 3 c\}llti^^<' dLf-i. ^i^t ccE^lvt^*!^ rc^^ilv^' th^ standard £i?r hv^i scdit?*?! ^it4i^-nt^i Cor 

tv^ rea«»?3S. in ^lasber^i Y4grk , i^y V.S- ^jj^ (l^oS/p c^^iurt accepted Si;^* nocic^ laf 

diXCerestlal :standar«!^ cbscealty ^pesidiijg :;^a^ Si^i:^^^ sm^* easels liaire a dis- 

lisi*-ti *n S.-tVt.-^-n ^rt|U->:4e and i^i,;!* nchs^^l . tsj^vsits- E«^^ . Oaarcensan v. 3yr4 , 5fS3 F.2d at 57-58 
Si- ^; K^Pi^ll v> U'Vla^ . 347 F-S^^p. (S.^.^.Y. 1*^72). It be acgUi^d iroai *^l?;s!*^r^ , I**»ss^ver, 
that %i^thitiA ai^pr^^addsii; t!ssf Iv^al dAstiniticn tor adclts applies. 

^^craliy, hl^ sdfiooi students hivc* pr*rvail*?4 *m i>bsct»nlty issties. Courts have found sate- 
riiiii ?i..^t i(i©sceae ploying the sarse iitandard used in I'apish suid/or have foxMid insufficient hasis 
£or 'llfttln^^^^Lmimt ^tment ^spr^sien f saterlab; which ari2 part of the scliool pro^raa. Hie one 
*r.^ceptioa to thi^ pattiurn. i;akcr v. Skv^nuy City Sd- of £d , , 307 F.Supp. 517 {C.0. Cal. is 
ii^riissit^d h<^iw. 

In tvi^ c^>iL— , cuurt2* applying t!i*f ti^dinical definition o£ %^sccnity Jield that particular noo- 
^chocti-spon^^ort-d pubiioitioniJ v«jr<? not objfccne, ^ee Vail v. Soard of E d., 35^f F.Supp- at 599: 
yjilHvan V. '- "o^j^t^^. fnd, !;-h. Bist ,, 333 F.Supp. at 1162-1167, sts|^l«»entary injunctions vacated on 
other icrounds, ^/^ F.2d 1071 <5th Cir. 1'973). Each of tisese ca^es invoiv«id tlie vord "fuck-" In 
5Muj[|£M^, the 5«v^nth circuit ^^tattfd that rule*? could f^irh id obscenity and added (460 F-2d at 
U39 n. 7>: 

Iief*;ndants here do not argue tfiat Tin* CossbLc KrojK is ^^scene, but some school 
adnlni^trators have labeled as obscenity tlie sort of profanity and vulgarisiBS 
?diich appears la iiic Cosaic Frog- T1i**y are incorrect, because those words are not 
u?>t-d to to prurient sexual interests. See Sullivan v. Houston Independent 

Sch^ot aiscrict, 333 F.Supp. II49, 1162-1167 {S.0. Tex. 1971). 

See also Jacobs v. Board of Sch. Cofsa'rs , 349 F-Supp. 605 Ind. 1972), afTd, A90 F.2d 

609-610 (7th Cir. 1973) (technical definition of obscenity applicable), vacated as laoot , 420 O.S. 
120 (1975) : Scovllle v- Board of Hduc- , 425 F.2d at 14 (appearance of sentence "oral sex umy 
prevent tooth decay" not a basis for sanction). See also Koppell v- .Levine , 347 F.Supp. 456, 
45S-59 (E-D- N.Y. 1972) and Antonelli v- Haarond , 308 F.Supp. 1329, 1332 (D. Mass. 1970), cases 
involvinis school -sponsored publications discussed beiour. 

In Bazaar v. Fortune , 476 F.2d 570 (5th Cir. 1973), cert, denied , 416 U.S. 995 (1974), the 

court reviewed the attempted censorship -of a seisi-off icial augazlne (staffed and run by students, 

with editorial advice froa an English dcpartacnt adviser) at the University of Mississippi, there 

was never any conflict over content until the University's printers superintendent called*' the 

chancellor to suggest that he exan ine the stories. At issue were two short stories by a young 

black student on interracial love and black pride. The university based its objection on taste 

—chiefly referring to sone "earthy" language, including some "four-letter words." The circuit 

court observed, id. at 573; 

The language, while admittedly unacceptable in soae quarters, is readily recognized 
as cofeaonplace in various strata of society, both black and white. . . . [I]t could 
well be considered strained and artificial for these characters to speak and think in 
proper prep school diction. 

. . . The words are not used in a sexual sense nor are there vulgar passages descri- 
bing such activities. Throughout the work, the "offensive" words are usually used as 
siodifiers strictly included for their effect and to convey a mood. They are not used 
in any literal sense. While some aay feel that they are used a bit too often, this is 
a difficult matter to judge and rests largely with individual caste. Certainly, it 
' seeas an unsuitable standard for governtsental censorship. 
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The ccvitt feld tne cms^^r^ihip attc-spt ispr^per, and it sfas notified on another foinc aaid 
atfinaec by rne fiftn circuit en bane , ^69 F.2i 22^ <5tl3 Cir. 1973), cere, denied . 416 U.S. W5 

Cmircs have h^^en imwilHn^, tc» uphold $aaatS^ai$ based on students' uslnf^ vords nhich aLso 
appeared in sclseol^aactioned laaterials. In ^mij^c v. Van toren Pub. Sch- . 306 F.Supp. 13SS (E.D. 
Hich. 1969), a student vas expelled for possesssin^ in school a ''Z^ p;ige tabloid-type** publication 
in yiMation of a school regulation forblddlnt* possession of obscene literature. tW student con- 
i:e4ed that the ca^azine contained soae **obscene** vords, e.g. > '*fuck.'' (The concessitMi is question- 
able in view of the other cases.) Tiie proof revealed that J.0. Salinger's WE CATCif£lt IK THE KITE 
and an issue Harper's used in, the school prograa contained the saae word. The court held, id^. 
at 1396: 

. . - the inconsistency is so inherently unfair as to be ari^ltrary and unreasonable^ 
con'scituting denial of due process, thus conpelling us to conclude that the plain- 
tiff **s expulsion say not stand. 

See also Channlng Club v. Board of Xegents , 317 F.Supp. 6»l> (5^.0. Tex. 1970) (denial of equal pro- 
tection; university acteapt to prohibit publication of o£f-caapus paper); Sullivan v. Houston lad . 
Sch, Dist ., 333 F.Supp. at 1165-1167 {3.0. Tex 1^71) (partial basis of decision), supplementary 
injunctions vacated on other t^round s» .^75, F.2d lC71r ScovXlle v> Icard of Ed. , 425 F-2d at 14 
(appropriate to co:Bpare content of hooks in school library). The eighth circuit iwjority refused 
to rely on the inconsistency doctrine in the Fapish case. See F.2d at 144 and n- 111. The 
dissenting judge appeared to disagree. (464 F.2d at 146 and n. 1) In the view it took of the case, 
the Suprese Court did not reach the issue in reversing. See ?aplsh v. Beard o£ Curators ^ 410 U.S. 
667 (1973). 

The inconsistency doctrine is a potent , i<ridely available weapon- the Vail case, for exaa- 
I p1^, ^ comparison of the content of the underground paper ( The Strawberry Grenade) and materials 

from the school program revealed Che following: 

^ Erich Segal, LOVE STORY (Signet Edition 1970), at p. 68: ''For tihon? I wanted to say. This guy 

was beginning to piss ae off." 

Strawberry Grenade , Koveaber 11, 197ij at p. 1: *'Many of us were getting pissed off." 

_lj)VE STORY ^ at p. 17: "At a heated juncture, I aade the unfortunate error of referring to 
their center as a 'fucking Canuck.'" 

Strawberry Grenade , Hoveaber 11, 1971, at p# 2: "All I remember about the ride downtown is 
screaming at the pigs to please loosen the fucking hz&odcuffs as they hurt like hell." 

Sldridge Cleaver. SOUL m ICE, Cell Publishing Co., Inc., (1970) at 182: "I'm gon* cut 
that fucking weed aloose." 

Dick Gregory, with Robert Lipsyte, NIC(^R, Pocket Books, 1965, at p. 171: "I'm gonna cut 
the balls right off this little nigger, he ain*t never gonna do nothin* no wore." 
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rtra->^^rry t:rc*nai »^, TJ-n-. 1971, At p. 3: "f^^ I hit hia In tfa* balls-" 

-X 22; "33r«' .js-sv Uxt-^* rj^^hfr-f-jc^i-r in this ^f^lac*? to ci'^ ^sd stT*p rn* ^r<*m 

Pirticul v^rdt: at Is^ti^i in Vail vur*; also def in<.'a in ^Lan^ard rtjfcrcnce vorkjs.* 
Aft^*r tl?e ::!^pri,*zi*.* Ccurt* i rcv«*r^ai in the Fapisii case, Ikiker v. Dovnijy City Sd. o f Educ . » 
mds aiKiSv* in rylinn p<jni;-1i:-cnt p<;rri^siblc for zsaterial not found iei,aily ohsccna. High 
■t'-ii^^il i.tu4isnt^ r*fceived tesi <2a2- suspcn^i louii tor **prufanity or vulgarity*' after dls ir ibutini; 
'sy\i rnpi.'s lii*?^* M ui5deri;r<3«nd paper, to students entering the can^us. Offending laattjrial 
iHiT hided yr letter vorus" and otLetr pr^^fanity in an -article by Jerry Earber, "li;e Student as 
!*i>%ter,** tJi».' "vui^Mt retouching," of a photograph of President :>i»»n (adding an extended s&iddle 
fin^;it^r t<5 a ck^sed h^nd), Hu^ piinti»graph was captioned: "Here's A Little Scwtiting lor Veu Jus- 
rice.** ^17 K.Stjpp. at 529- 

cctirt'i? raLi«^naIe for denying the free speech cJaSa vas similar to that the Ct»urt 
t*s appea'^ ixij*.*ricy in ? ipis hi 

r-Vither **pi!»rnit^raphy*' nor "cbiicenity , '* iit^^fini^d by law, need be established ti* 
i.m>iti£«te vhA^tlon uf the rul*?.^ .'ig.iinst profanity ar vulgarity, or a^ a reaso' 
Zii3r interference with disciplisie, or t*» juj>tify the apprehension uf experienced NcJii^ul 
^dninisrratK^r^ u.i to the lE^pairsent uf the school's educational process in the instant 
caiiv*- Oin^her^; .Vev Vi^rk, 390 U.S. 62V - - - . 

^ - . {?3l*"5intiff's First i^ndr^nt rights to free speech do not require the sus- 
pension of decency in the expression of their views and ideas. 

307 F. Supp. At 52a-27. The <:ourt also stated that high school students' "right to criticize ind 

to dissent" nay be "core strictly curtailed , . . than college students or adults". Id. at 527. 

Significantly, the appellate court: in Papish relief on Baker as authority. See 46^ F.2d 136, 

1^5, n. 20 <Sth Cir. 1972). Papish , of course, was reversed by the Suprene COurtw 

^ .::on-school cases also require a full adversary hearing prior to sei^sure or censorship. This 

principle has been applied in cne school case. Wilhela v. Turner , 431 F, 2d 177 (8th Cir. 1970). 

Iowa's Attorney General secured copies of a student paper froa a printer prior to distribution, 

claiming that the paper was obscene. The court held the papers laust be returned to the student 

plaintiffs because seizure had not been preceded by an adversary hearing on the obscenity issue. 

Id. at 179-80- 



*£^,, AMHRTCiV; HKRITAGK DICTTOKARY OF THE EN'GLISff LA^JGUAGE, (American Heritage Publishing Co,, 
Inc., 1969) at p. 531: "fucking, adj. V'ulgar slang. Damned. Used as an Intensive, adv. Vulgar 
Slang. Very-^ Used as an intensive." DrCTIO>JARy OF AMERICAN SLAN'G, (Wentworth and Flcxner, Cro- 
weli Co., 1967) at p. 393: "pisfJed off— ingcy: enraged; disgusted; completely and thoroughly- 
exhausted; fed up; unhappy; forlorn. 
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tike 0h^»iiinlty\ j!e£aT:jaf ,^rv utt^rM'z^-^ arv also u«?neraiiy ccnM^Htsrcd l»<.yofid the ptotvcilM of 
ifitf fir^t ^isc qi^plinsky y. ::v^ Iiaisi.s1iire . 215 568, 37i-572 Ci542i C dlcta ), Hiis 

Stincral i-rincipli- has been repeated by coarr^ deciilini; scmol oifies. Set* ejj., Shan ley v. r^artJiCAs t 
ind, Sch. Ms£,, ^ti2 F.2d %0. 971 C5Ui Clr, 1V72); Fuji^iaa . r.2d 1355, 1359 (7Ui Cir. 1972}. 

» of*sc»:nitv, !icv«Vt»r, tfie S^^riesw O^t^tt has is^osiid naaerous restrictions the cossaott 
la-*' cc^nc^pr of s!.-fa«aiion, 2*-hi,^5, generally spcakini;, is any eoissunicatltsn to a third party **«hicfi 
t«5is tt» tii^id the ^laintLff up u? hatred, contes^c or ridicule, er to C3x:ge hie to bu- ^hti:ined,or 
3vcided." t r^^^^r, tAU OF XOHXS 73^ iSth ed. 1971); H3ni:i>a, LliiHL A.^'!^ SHLATED TORTS, para. 14 at 

tjid**r 'J.iT €c«:xin Iw deiiiiition. liability followed if the defamatory sCateaent vas Sxt £act 
puMl^f.*-*!; rhere vas no requirerxnt that the speaker act neijligently or vith Intent tp defatse. 
Hi*; classic c;ii>c Icpi^sin^* constitutional limits on' the ccsnaon lav definition. of defaf^tion U Ke» 
jortr, Tisk5> %ll|van, 37h t.S. 25^ (196^). - Tiie defefsdant pt^Il<:her ran a full-pai;e advertisesent 
v-lflch dejicrit-ed racial atrocities perpetrated by unnaiied persons {or organizations) in the South. 
Sullivan, 5^.i> seas an elected coralssion-^r viUi responsibility for the police department of Mootgo- 
isery, Alabama, believed tliat the statements ia:pllcitly attacked hiis and injured his reputation. 
During t!*e ^otsr^e of the trial, soase of the a^^serticns contained in the advertisessent were shown 
to K' fai^c; th^ Tisses ssorgue carried stories t-isich were inconsistent vith tlie advertisczsent and the 

adsitted that £ot^ of the statei^nts vere false. Uiis forced the Tiries to rely exclusively sm 
its first asendr^nt protections- 
Hie High Court ruled that public officials vere seibject to fair coisnent, and would have the* 
burden of proving rh*it an aile^^ed defamatory state3*ent was both untrue and aade ifith ''actual aalice*" 
— intentional --.r reckless disregard for the trudi. 376 U.S. 254, 779- 7S0 {1964). The court 
reversed a state ccurt decision awarding danages to Suliivxin and ressanded the case for furtluir con- 
sideration ir light of tills nev principle. Subsequently, the court also made it quite elear that 
'•actual rwlice" did nt^t sean "ill will" in Garrison v> I^uisiana . 379 l\S. 64, 73 f 1966) ; 

. . - even i£ he did speak out of hatred, utterances hones tly^believed contribute 
to the fr.'e interchange of ideas and the ascertainment of truth. 

Soon after Sullivan , it bccane clear that the Sullivan formula would extend to all public 
officials, not just those uiio were elected to their positions. Rosenblatt v. Baer , 383 U.S. 75 
(1966) (county parks departcent supervisor); Monitor Patriot Co. v. Roy. , 401 U.S. 265 (1971) (can- 
didates for office) • 

FinaJiy, die Sullivan rule vas extended to lower erfielon public personnel in Tiiae. Inc. v. 
Pape, 401 V.S. 279 (1971) (a Chicago policeman). 

The court has also extended the Sullivan "actual nalice" test to '^public figures" — persons who 
voluntarily assumed a position of leadership. Curtis Publishing Co. v. Butts ^ 388 U-S- 130 (1967) 
^1 foriser coJlr^Uate foorbill coach) and /^;>sociated Pre^s v. Wal ker, consolidated with it,(*i oroni- 
nent spokesnan during a riot at the Univ»r5ity of Mississippi) , in Butts/tfalker the court left open 
the <Juefttion of %^iether the "reluctant public figure" was subject to the same fair comnent as public 
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**ffici3ls- Tills vas rci^^lvn-d in Ccrtz v. Ik>b<^rt We icSi Inc - . ^l^ t-5- 323 (1974). i*erc2 

a Chicago* l;jf»7«ir -41*'^ '-as 4c*scribtsd tiafavcirably by thcj defendant: 'k nr^azine. ?</vtill, '-lia 
wrote t].i5 <»pii2£c*n for the c<iurt» :4*ntiniseJ to reccKnizs? a catenary of public figures, fir^^t xiuted 



Ij^,,40'j U.S. 29 (i/7l)) on j^rouno^ that it vat; i^niy a plurality epinion. He then acknwled^ed 
cliat diir first asendrtent requires s<*r::e ccnce^iSions md i^oru: accen^sodation, and declared the conson 
lar*r' lihel per >se niie and the rules pemitting punitive doMges unecnstitucional- Host iisportant, 
2ie rei^,*<ed to r*.*qulr>.* pr^of of actual nailce, as defined la Sullivan , 418 f -S. at 347: 

5ke hold tiiat, *5o long as chey do not icrpose liability without fault, the 
St it<-s ray define- for thensi;l\'es the appropriate standard of liability for a 
puj»li^!ifr or r«readca^ter of def aciatciry faiseliuod injuriou:^ to a private indi- 
vidual. 

Tuust an h,i'ixn* ii a r«,*.i.<vnabi<Lf c^re vas ft^uad ade^iuate. 

in ^uHi, in ca;je» involving pri^^ate persons as the subject of ihe defasaation, the t^ercz r»3jer~ 
ity de^ire^ i»ev (I) evidi.n«.e ^'f nc^il^^-s^^^* nut ju:»t fali»oh».vd; .md (2) .1 rec^-^rd tt;ilei.tini; 
iiviilv^nct^ 0t actual injury to plaintiff- 

In ca;^es tfhere school ozilci^ls ^»eelL to deny a ^student's right to publish or dis> tribute cia- 
teriali? j^round:; that it defaaatory, the question likely cu arise is whether the definition 
of defasiaticn nust be judged by the S u 1 livan-Ce r t z rules. Since prior censorship of defanator>' 
siaterialjj i.-i hi^.fly <questi enable, rcear v. ><innesota , 2S3 T.S. 697 (1931), the proper analysis 
vould preclude any interference, and vould require those persons who believed they were'defansed ^ 
to bring a tort action. The only case dealing precisely with school offi%.ials' attenpt to punish 
alleged defaaation in a 5>chool paper involved a faculty dismissal. Endress v. Brookdale Cocanunity 
£a*1. , Civil r-Vt. C-161JS-74 C-.J. Super. Ct. , April 30, 1975). faculty ciember had written 3 story 
which charged a college official with a conflict of interest. The court required tfie board to 
prove that she acted with actual nalice before they dismissed her. id. at 17. They failed- Id .' 
at 18. Hie court granted Endress 's request for specific performance of her contract, with full 
salary privileg^is and danages. The court allowed $10,000 co»upensatory damages, $10,000 in attor- 
ney's fees, and punitive danages of $10,000 against each defendant (a total of $70,000 and costs). 

If defamation salts are brought against students they would, of course, have to be adjudicated 
according to the constitutional rales set forth by the Supreme Court. Cf. Baughman v. Freicnmuth , 
478 F.2d 1345, 1351 {4th Cii. 1973>(obsccnlty case); Trujillo v. Love , 322 f.Supp. 1266, 1271 
(D. Colo. 1971) (college liewspaper) ; discussed ac p. 67, infra . 

Tiie' ^'ew York Tiines rule was in part the basis for the dismissal of a libel action in Scelfo 
v> Hu tgers Univ. , 116 >;.J. Super y<03, 282 A. 2d 445 (1971), There, a student wrote an article de- 
scribing a YAK-SDS confrontation and submitted it to the undergraduate newspaper. It was published 
with a headline reading: "VAr's, Cops, Rightists: Racist Pig Bastards." The court dismissed the 
suit for three Reasons: (1) failure of the article to identify the two policemen who sued the 
t^tufient author and the university; (2) the absence* of proof of damage to the plaintiff's reputa- 
tions; and (3) the policemen were public officials, ^ind failed^to plead or present evidence of 
'actual inalice' as required by the Tines case. Id, at 449-51. 
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r^rr a j^v*ral iiL^^u^.iivn iUk- *^ojci.t lif -^irht?<»I liability for £»tudcnt utturoacv:*, sve ^ote^ 
T*r£ llabil£t:. of a iaiv^*r^ity fi.^r Lioclou^ >!;stvrial in Student Publications , 71 Xiai- I. HKV. 1061 
i 11*7^3. \\r> fi;^ li,^-/- cv*fr £il*?d univtir^iiti^fs for tortious statt^v-nts in ti:€r 

licuv' - 1 ^a^f^r^ an J ia tlif c.i.»c>* tiled, t!{e utterances verc found to be priviledged. 

n non-'*C:.K*oi ^uprt:=:c uoart c2;:ic%s vhich nost closely parallel the situations vher*i students 
ir^- criti^.al i*i ,^*.3.aol officials* arc those casus dealing vitli "fighting vords." In such cases, where 
^p^>ech .ilont.^ is invoU*«*d, tht? Supr^se Ccuri has required that the words clearly be likely to provoke 
>< rit t f.r*-a^;i i?* peaco^. qjaplinsky v, Kev' llanpshire , 315 I'.S. 568 (1942). Cf. Tenainiello v . 
52i^£2£s?^» ^ ^ {194V). use Syprene Court in non-school cases has required a "clear and present 
daust^'c'* xu'it a :>ut>stantiai evil vould occur. , Sridges v. California ♦ 31^ l'.^. 252, 2^1-62 
n941>, and "nmur t-attvrt* of public inconvenience or annoyance" are insufficient to justify restric- 
ti^n^i en free speech. Id. at 263: 

{ijh*j- sub^v>inLi\'«.- evil nust be extrt^n^ly serious and the decree of inniin**nc4- 
eKtret^ly 'ligh before utterances can be punished. - 

It grossly insufficient nerely to shov that "a few students nade hostile reaarScs" Tinker . 393 
r.S. rit 50B. srere desire to avoid the discoafort and unpleasantness that always accospany an 

unpopular viewpoint,'* id. at 509, is also inadequate justification for a curtailment of free speech. 
5ee also Bachellar v. >taryland , 397 O.S. 564 (1970); Street v- New York , 394 U.S. 576, 13 (1969). If 
punisUaent is invoked nerely because speech "stirred people to anger, invited public dispute, •'tr 
hrouiXhi about a condition of unrest," it is in^^alid. "A conviction resting on any of those grounds 
my not stand." Tt-rniiniello v. Chica^^o , 337 C-S, 1, 5 (1949). 

The law e>:pects public ^servants to restrain t hens elves from reacting violently when dealing 
with provocative citizens. Cf. Model Penal Code, 250.1 (4) (c) (Tent. Draft. .Vo. 13, 1961) (police); 
uratowski V. Civil ^^erv. Conun'n of Cnicaeo. 3 Til. App. 2d 551, 123 N-E. 2d 146, 151 (1954) (saoe). 
Tiiis rule, developed in the contOKC of words diTected at police, should also apply to teachers ^nd 
school adnilnistrators. In a nonaal school atmosphere, their first duty is to exercise restraint and 
provide a ^lood exasipJe to the' students in the school. Of course, where the criticism is directed at 
other students linker's standard should apply, as a particularization of the test developed in non- 
school cases. 

A United nunber of the distribution cases concern the question of criticism of school officials 
f;*>n»:*rany the courts hold that broad prohibitions on distribution may not be justified by a fear that 
-ttudent publications will be critical of school officials. Shanley v, Northeast Ind. Sch. Dist. , 462 
F.2d 960, 972, n. 10 (5th Cir. 1972) ( dicta ) ; Rowe v. Campbell r;nion High Sch, Dist . , Civil No. 51060 
(N.D. Cal. .N'ov, 10, 1970), See also Sullivan v. Houston Ind. Sch. Dist ., 307 F.Supp. 1328, 1341 
rS.D. Tex. 1969) (Sullivan p ; Scoville v. Board of Educ . , 425 F.2d 10, 14 (7c^ Cir. 1970) cert. 
denied, 400 t.S. .-^26 (1970;; and Ilorton v. Disc. Co.^m. of East Tcnn. State Univ. , ^19 F.2d 195, 
198 (6th Cir. 1969), cert, denied , 399 U.S. 906 (1970). 
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Tnis vivv vas reit«ratj£:d hy Unci Jusi;i*:e Jur^er dis^»?ntin^ in Papi^gfi ; ''ScudcnU. ^ir*.*, 
ct'urs'?, free cu **riti^i^v' tha uiiUvrsicy, itss faculty, 4?r ite Cavvrniscnt in vigorous, ^^r vwa 
harifi, terrii/' ^10 »5ff7, •^♦"J <1V?21>. Irs liatighn:.iiu thw- c*,'»urt Jistatcil thai oiii^l^ls isay sK*t 

•'under zhe guise of . . , vague* l^ibels - . . choVc off criticism, either of thenselves, or of 
school policies* which thty find disrespectful, tasteless* or offensive." 478 F.2d at 1351. 

In Sullivan I , the court stated that a speech by a 'liypothetical administrator" in an under- 
ground paper did "appear to hold school officials up to ridicule . . . It could not be sup- 
prc-ssed, hovc-ver, fcecau<?e it did not contain "fitting vords," libel or obscenity. 307 F.Supp. 
132B, 13il. 13^2 (S.D. Tex. 1969). In one caso. university officials took exception to a letter 
vritCt-a by tvo students vhii^h contained a "four-Xt^tter" epithet describing the president of the 
tjniversfity. the ^itudi^nts were disciplined. Hie reviewing court ruled the college'^ action ille- 
-;ai in a very brief opinion, Thonen v. Jenkins , 491 F.2d 722, 723 (4ch Cir. 1973): 

The record reveals that university officials undertook to deny these college 
students the riglit to continue their education because one word in an otherwise 
unexceptionable letter on a oatter or campus interest' was deeaed offensive to 
good taste. On at least one prior occasion the officials had reaonst rated with 
the student editors about the use of vulgarity in tlie publication but had made 
it clear that ehey did not intend to act in a censorial fashion nor did they 
suggest that such vulgarity would not be tolerated in the future. It was only 
tfiien the vulgarity was used in the open letter addressed to President Jenkins 
with respect to ijis domitory policy that the school authorities viewed it as 
totally uftacceptable and took disciplinary action against Tiionen and Schell. 
Tljat they aay not do. 

ADVOCAa* OF VIOLATION OF SCHOOL RULES 

^^wtioses criticisQ officials beconses so harsh it becumes advocacy of disobedience. The 
non-school parallel to the situation where students* speech appears to urge soroe illegal or im- 
proper action are the cases dealing with subversion, advocacy of the overthrow of the government 
and Inciting to riot. 

The general rule that has been developed in such cases was enunciated in Schenck v. United 
States , 249 U.S. 47 (1919), in which the court upheld a conviction for obstructing the draft by 
mailing pamphlets urging conscripts to resist during a time of war. The court, speaking through 
Justice Holmes, enunciated the following rules. Id. at 52: 

We admit that in many places and in ordinary times the defendants in saying all 
that was said in the circular would have been within their constitutional rights. 
But the character of every act depends upon the circumstances in which it is done. 
. - . The most stringent protection of free speech would not protect a man in 
falsely shouting fire in a theatre and causing a panic. It does not even protect 
a Dan from an Injunction against uttering words that may have all the effect of 
force. - . - The question in every case is whether the words used are used in 
such circumstances and are of such a nature as to create a clear and present 
danger that they will bring about the substantive evils that Congress has a right 
to prevent. It is a question of proximity and degree. 

The "clear and present danger" test was applied to uphold convictions, under the Smith Act, 
prohibiting subversive activities, in Dennis v. United States , 341 U.S. 494, 509 (1951): 
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Obviously* the words «eah that before the Covetnaent oay act. It Bust wait 
' until the putsch is about to be executed* the plans have been laid and the signal 
is awaited. It Covernnent is aware that a group aising at its overthrow is at- 
tempting^ to indoctrinate its aosbers and to coMit thea to a course whereby they 
will strike when the leaders feel the circumstances perait, action by the Govern- 
sent is required. « 

The test remains in effect today. Brandenburg v. Ohio . 395 U.S. 444 (1969). In Brandenburg , 
the Court voided Ohio's criainal syndicalisa act which aade it a criae to orally or in writing 
"advocate or teach the duty, necessity^ or propriety" of violence "as a aeans of accosplishing 
industrial or political refora,** or to "voluntarily assemble'* with a group that does. The court' 
citfe^ Dennis and similar cases and observed, id. at 447: ^ 

These . . . decisions have fashioned the principle that the constitutional 
guarantees of free speech and free press do not permit a State to forbid or pro- 
scribe advocacy of the use of force or of law violation except where such advocacy 
is directed to inciting or producing iMd.nent lawless action and is likely to 
incite or produce such action. 

In another case a student demonstration which began on campus moved to the street, blocking 
traffic. The local sheriff ordered the deannstrators to move. Hess shoulted, "Ve*ll take the - 
fucking street later" or words to that effect and was arrested under a disorderly conduct statute. 
The court reversed, observing that Hess was being punished for words alone and that there was no 
likelihood of iiaiinent lawless action^ 

Since the uncon trover ted evidence showed that Hess* statement was not directed 
to any person or group of persons, it cannot be said that he was advocating, in 
the normal sense, any action. And since there was no evidence or rational inference 
from the import of the language, that his words were intended to produce, and likely 
to produce, iaainent disorder, those words could not be punished. 

Hess v. Indiana , 414 U.S. 105, 108-09 (1973). 

In Healy v. Janes . 408 U.S. 169, 188-89 (1972), the Supreme Court considered, among other 
reasons, a college's refusal to recognize an SOS chapter because it would be a disruptive influence 
on campus, the court applied the following legal standard: 

This critical line heretofore drawn for determining the permissibility of regulation 
is the line between mere advocacy and advocacy "directed to inciting or producing immi- 
nent lawless action and . . . likely to incite or produce such action." * Brandenburg v. 
Ohio, 395 U.S. 444, 447 . . . (1969) (unanimous per curiam opinion). See also Scales 
V. United States , 367 U.S. at 230-232 . . . [1961]: Noto v. United States . J367 U.S. 290- ' 
298 - . - (1961); Yates v. United States . 354 U.S. 298 . . . (1957). In the context 
of the "special characteristics of the school environment," the power of the government 
to prohibit "lawless action^' is not limited to acts of a criminal nature. Also prohi- 
bitable are actions which "materially and substantially disrupt the work and discipline 
of the school." Tinker v. Pes Hoines Independent Community School District , 393 U.S. 
at 513 11969]. 

See also Stacy v. Williams , 306 F.Supp. 963, 972-974, 977 (M.D. Miss. 1969) (three judge 
court) (right to invite speakers). 

In a school case, In re Brociner . 11 N.Y. Ed. Kept. 204 (N.Y. Ed. Coam'r 1972), a student was 
suspended for distributing an underground paper which included the following advice for freshman 
students. In the words of the Commissioner: 
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The "advice" includes a list of "do's" and "don'ts" "to help aake your stay aore 
pleasurable and to drive the adainistration crazy" and includes suggestions that 
the students learn to stt^al passers and- to for^^e teachers* signatures upon the pass, 
to lie with a straight face, to sign their own absence excuse notes and to "do your 
part to. drive the 'Wheels* up the wall." 

Tlie CoflBissioner ruled for the student. The critical factor in the decision was the Commis- 
sioner's finding that the article was. intended as satire, and that "satire, however inept" is 
protected by "constitutional guarantees" and "the dictates of sound educational policy." Id. at 
205: 

... It is nevertheless apparent to nc that the piece wa? written as a work of 
satire rather than as a serious exhortation. . - . 

The opinion also notes "a couple te absence of proof that any students were influenced by the 
article to do or to attempt the acts««uggested. Id. at 207. 

In Scoviile v. Board of Educ. , 425 F.2d 10, 14 (7th Cir.). cert. denied . 400 U-S. B26 (L970), 
the students harshly criticized school policies and a dean, and urged other students to destroy t)r 
not accept materials given out by required administrators. The court of appeals ruled for stuclents 
because it found no evidence of actual disruption, and viewed the criticism (although "disrespect- 
ful and tasteless") and advocacy as insufficient to support a reasonable forecast of disruption. 

In Korton v. Disc. Cone, of East Tennessee State Univ. . 419 F.2d 195, 197 (6th Cir. 1969), 
cert , denied , 399 U.S. 906 (1976), the court ruled in favor of school administrators against stu- 
dent publishers who criticized student apathy and indirectly suggested they should have "seized 
built!ings and raised havoc . - . like other American istudents." Whether the'court properly 
applied the Tinker standard is discussed supra at pp. 41-42. 





Ill any case* the court iaund that adalisistratars had reasonably forecast disntption. In the 
c<mrt*s vfev. soae d£ the mtttdent literature encouraged disn^tlve deaoostratiou. 419 F*2d at 
If?. The conrt also rc-ferr<^d to exhort at itmm to studi^nts **to stand up and fl^t** md to **assMit 
the hastions of adsinistrative tjrranny.** These the court diaracterised as "open exhortation to 
the students to engage in disorderly and destructive- activities.** 41f r.2d at 198. 

la oiie sense, Scoville and Horton are consistent. Xeither case stops with criticisii and advo* 
caey; each searches for evidence o£ their ii^act. Findii^ none, Scoville ruled for the sttaiei^. 
Bowm-r^ ^orton rested priauriiy on testiaony of what **could conceiv^ly** and '*ttl(^*' ha^efi* This 
is not a yalid point. Even in the absence of testimiy^ the court of appeals in ScoviXle could 
haw inferred that disruption was ''conceivable" ^ -aight- happen. The real difference mmttmt 
ih the courts' contrasting choice of language to describe student eicpression was in the philosophy 
of judges*. This note has observed that Morton did not properly apply Tinker's disrupeioii inniari 
In addition, given the indication in the Healy case that advocacy wist he tested by the standard 
set^forth in 8rani>enburg, the ^rton dmcUtion is ^uestiotuOile oo another ground. The unlvnraity 
officials did not testify that distribution was **likely to incite or produce" disruption of the 
school prograa.^ - ' 

cases tdiere the tinl^jr test was adequately mt are illustrated by Sie»l v. iegents of 
of Cal.^ 308 F.Sftpp. 832 (M.D. Cal. 1970) ("go do«m there and take the park**); and Speake . 
V. Cranthan^ 117 T.Supp (s.0. Hisfi. 1970) (leaflets falsely announcing the suspension of classes)* 
^ the factual contents of both cases^ '*substantial disruption** could clearly be predicted. 



1 

Tiie cases on student criticisn have not discussed the applicj^iiity of the doctrine of 
fickeriii^ v. Board of Education , 391 U.S. 563 (1968). There', the Court overturned the dlMissal 
of a teadier who had criticized the schobl board and ndninistration*s handling of the raising and 
eliciting of revenue. There was no proof of adverse inpnct on the educational progran and the 
Cotort foand that none could be inferred given the. subject of the criticim« 391 U.S. at 572-&73; 
It also found that the infomation used by the teachers was not confidential^ and that since '*(t]he 
statenents [were] in no way diiQccted towards any person with whon appellant would hoTm^ily be in 
contact in the course of his daily work as a teadier" there was **no question of naintaining either^ 
discipline by innediate siq>erior or hanony asong coworkers . . . 391 U.S. at 569-570. In 
these circunstances, the court held: (1) ''substantially correct" coanents could not be the basis 
for dismissal even if "sufficiently critical in tone . ." 391 U.S# at 570; (2) "in a c^ such 
as this** the "false" stataMmts found by the Court could not be a ba»is for disnissal unless ^'knov- 
ingly or recklessly made . . . ." Ho such showing was nade. 391 U.S. at 574. This sunury shows, 
the conplexity of the Pickering analysis. Pickering also introduces another factor, stating that 
the systea because of the enployer-enployee relationsh:^ had significantly differtet Interests 
than in regulating rhe speech of the "citizenry in general.** 391 U.S. at 568. It c«i be argued 
that students are the "citizenry in general" and that there is greater latitude for student criti- 
cisn. 

* ' 
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3£D«r««:!ii0ol Supreme Court cases have also exclttde4 advert is ii^ materials txom the |iratectioii of 
tte fl«t w^idMent. See Valentine v, Otfifestefiigea , 3U C.S. 52 (1S42); Pittalnigigi rress Co, ir> 
yitt^WTE Co—, on Ht«=an lu^lati^s , ^13 C.S. 176 (1973). This vouU serw « Jiistification foe 
iiiiirliig or prts^iihitinz of advertisiii^ circolarii on school ground (Cf • Vaiantiiie ) and vould 
Mf^rt raoson^le regulations of hotf adverrising is prorated (Cf. PItti^rt>i fyess Co* )* 

In feterson v. Board of £duc> of Sch. Pist. Xo. I of Lincolp^ 36efc. , 370 F.Supp. 1201 (0. M« 
if73}» tlK oourt x«fused to appXj this doctrine to a pid»lication idiich awtained adwrtisins satcrial 
in it* The court ob^me^ed tliat the primary a^phasis of the newspaper vas not co— crcial adifectiaiiig, 
hnt the other Material, and that the school had not heen even-handed in applying its anti^adwertisiag 
han» and had pemitted other new^apecs containinib adwertiseaents on nchool presises. (There is a 
pamllel analysis in obscenity cases, see SO-Sl* supraj 

lilt la %Mtz V. McAulay , 4l« F.23r' 1058 (2d Cir.. If 71), cert, denied . 405 0.S. 933 (1972, tho 

court held that a student. emild be disciplined for distributing leaflets soliciting funds for the 

*%hie^» Seven** defendants; the court eaphasized the solicitation nature of the activity and the 

na^ to protect students froM undue pressure froa fund raisets: 

If there is no regulation against it, literally dozens of organizaeions and causes 
«ay iaporcune pupils to solicit on their behalf; and it is foreseeable .that pressure 
groups vlthin the student body are likely to use nore than polite re^iuests to fet 
oottCributions even front those ufio are in disagreenent vlth the particular cause or 
«dio ate, in truth, too poor to afford a donation. 

*\ 

at 1061. See also^ Cloak v. Cody , 326 F.Supp. m (H-D. H.C.) vacated for noo^ss , 449 F.2d 
7S1 (4th Cir. 1971) (upholding school b^rd rule barring sales of newspapers on sc^l groundf and 
denying student plaintiff's request for daaages and injunctive relief. 



ERIC 



59 



In Talley v. Cjlif^gnla , J62 U.S. $0 (I960J^ tbe Supr^ Court held inralld on Its fac« m 
ardlaaiice f^ir&idaiiig distrlliutios of handbills not coataiiiiiig the aa«e and address o£ vrlter 
and/or distributor. The court reasoned* In part i36Z U.S. at 64): 

Aoofijneottas^ l^aopblets, leaflets, Itrodiures^ and even books have plaiyed an 
inporcant role in die pr<^ress of aankind. l^erseci^ed froi^ and sects fron 
tine to tine throti^iout history have been able to criticize oppressive prac* 
tices and laws either anooyaously or not at all. 

the anonyaity issue has arisen in three school distribution cases, lowe v> Casliell l^alen Mi^h 
S€h> B tet.. Ciyli 51ii60 Cs.if. CmU, 10t ISTQ}^ (re^aited Identification of pt*lisiier cmmmr- 

d^ to be invalid); Jac<^s v. Board of Sch, OmmTt*, 34f F.Supp. €0$, Mi, 612 (S.O. Iftd. If 121, 

aff*d , 490 F.2d Ml (7th Cir. 1973). yacated as moot * ^20 I^.S.12i (1975)(rei|uicewnt to incliide 
mmt of **^very pt^rson or orfaaization** participating in publication; invalid *'as requiring prior 
censorship and restraint"); Hatter of Scblener, 11 K.¥. Ed, Kept. 293. 294-29S (M.r. Ed* CoM'r 
lf^)(tKHi<3iresent of listing naa&es of authorst pid»lishers» editors and ^mtributii^ iiriters tipteid 
as a requireaccc of 'Vtfspunsible joumalisnT tfithout ev^ a citation of Talley ). 

In a related case, a court has held that a rule say not bar Materials unless written by s f d i e re 
at the school i#here distribution is planned. O'fceilly v^ San Francisco Unified Sch* Dist * ^ Civil Ho, 
SU27 <!^.D. Cal. :^v. 10. l97D) (Clearinghouse Ho. 4133). 

The Talley rationale for anonyMity ^lies to students. Criticisn of adninistrators by stu-* 
dents 1^ unlikely to be viewed by either side in the sJMe Wi»y as clearly acceptable criticisn. for 
exanple^ by a citizen or an elected official* If aoot^nity Is peraltted, won student crlticisa C4 
be ejected. 

Dissenting justices in Talley argued that the Majority failed to dlstingoish situations vAie 
idMtification requirements had been upheld (newsp^rs nust publish nanes of editor and others; 
lobbyists nust disclose identity and other Informtion) or were coMon (anonsraous literattMre on 
political candidates forbidden^ £:fc» U.S.C. 612). See 362 U.S. at 70. After Talley . courts 
have reached different conclusions on lavs fort>idding anonymous caapaign literature. CoMpare Pnitad 
States V. Scott. 195 F.Supp. 440 (O.K.D. 1961) (18 U.S.C. 612 upheld) and Zwickler v, toota . 290 
r.Supp. 244 CE.D.H.ir. 1968) (Kew York law invalidated) ( dis«issal of conplaint directed for failure 
to establish bm^is for declaratory relief) 394 U.S. 103 (1969). 

In sttt. while Talley provides strong st^port for an artwrat. Its precise scope is unclear. 
The Majority opinion in Talley stated that the ordinance was not narrowly liaited to deal with the 
MMezted policy goals of the legislators. i.e^9 "to identify those responsible for fraud, false 
advertising and libel. 362 U.S. at 64. It Kay be. $:herefore. that If aoonynous literature 
creates soMe specific probleM in a school, a rule narrowly drawn to address that probleM will be 
upheld. On the other hand. If a rule against anonyMity appears to be Motivated Merely by school 
officials' desire to learn the identity of their severest critics, it should rejected* 

These issues were dealt with by the seventh circuit in Jacobs . 490 F*2d 601 at 607: 
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An5*nyrk>i:s student publicati<»ns ;>erf0m similarly ^chSn the school cocsaisicy: 
vitlu^c' anvnv3iit7, fear of reprisal riav dater peaceful discussicn of controversial 
^ut i^qstiirtaat school rules and |>ollcie». Aithcus^ the rule leaves students free to 
il., tribute anonvrx'ji^ liti^rat^jr*.* bey^^J the school hcuse s^*^^* ^^le qu«tlon liere, as 
in TSn'icer, is vhether the state iias *3i»an$trated a sufficient justification of this 
pt&hihitloti vithin the schcol cccssunity, s!iere students and teachers Sfiend a sij^i- 
ficant portii^n of their tice. . . . i>efe»dants contend that the oasies of persons «ho 
have '^participated in the publication** of literature aust he provided so that those 
responsible for the publication of libelous or obscene articles can be held account- 
able. Kovever, here as in Talley , the require»ent is not liaiited to sateriai as to 
vhich such justification aij^t be urgedS Indeed, if the regulation be read literal- 
ly . . . ^itj applies cnly to literature the content of vhich is acceptable. School 
authorities could not reasonably fi»recast that the distribution of any type at aoonyaou 
literature vithin the schools vould substantially disrupt or materially interfere vlth 
>^hool activities or discipluse. 
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^v-H. r- l : ^vn^tici i;!u>ul4 r^^tjl^ua r*ras»**nabl«c ruivs tickf, place and saannt^r, revi^ of 
cfs« tC£H3ttint 01 zhe tixpression is lannccessarv to control of the conduct. Tuns, prior revlcv shouM 
i^ay bt; ^ :s*sae in cases of tmprot^scted utterances— obscenity, defamation the like. It Aoui^ 

nil ^urrrisc- that prior r«vi«v of ccnteat is never vieved favorably by the courts, and the govan* 
i^Ptal body atter^thaz zo require* it carries a lieavy burden of pn?of to sfiov it siccessacy and af»pro- 
^riactt. tfje St^r<csst^ Court recently observed: 

Any prior re^itraint on expres;:fion coaes to this court with a "heavy prests^ition'* 
againist its constitutional validity. Carroll v. President and Cofissidbe^ of 
Princess i^.nae, 393 U-S. 175, iSi . . > (1968); ftanf Books> Inc. Sullivan , 
372 IT.S. 58, 70 . . . (1963)- Respondent thus carries a heavy burden of shoving 
justification for the iaposition of such a restraint. 

^ r^r^snizatUm for 8etr^*r Austin v. Kcefe . i02 U.S. 415, 419 (1971). In :;ew York Tiss^s Co. v. 
??!i-%jd-,5t£li£^* 5-**^- (1971), th<r Pentagon Papers case, a aajority agreed tltat gav,irnaent 
f*iiKd u* mi^t its burden of justifying priiar restraint, liven in the face of arguisents hmsud upon 
natU^n;^! security. Id. at 7U. In Healy v. Jasses . 40JJ U.S. 169, 184 (1972), the court stated that 
thv traditi^-Tiiil ''h^^avy burd^^n" standard applies to prior restraint on the college coapus. 

Wher^- prl*>r revit^v* is to take place, it is also necessary to loliov careful prc^cedural safe- 
XU'ir4.s. XiK'Jit.' were set in Freediaan v- Hiryland , 360 il.S. 51 (1965). Appellant was convicted of 
isxhihititi^ .5 cwti<in picture yitisout submitting it to the Maryland State Board of Censors for prior 
Appro'^al as n^quited hy state statute. Itie Supresae Ojurt reversed the conviction, finding sucit a 
r<-quireaent vould be constitutional only if subject to the following safeguards, id. at 58-59: 

First, the burden of proving that the fila is unprotected expression aust rest on the 
censor, . . . Second, wjiile the State say require advMC^ si&sission of all filos, in 
order to proceed effectively to bar all showings of unprotected filas, the requirement 
cannot*be administered in a manner i4iich would lend an effect of finality to the censor's 
detennination whether a film constitutes protected expression. The teaching of our cases 
xs that, because only a judicial determination in an adversary proceeding ensures the 
necessary sensitivity to freedom of expression, only a procedure requiring a Judicial 
determination suffices to impose a valid final restraint. ... To this end, the exhibitor 
»ust be assured, by statute or authoritative judicial construction, that the censor will, 
within a specified brief period^ either issue a license or go to court to restrain 
showing the filn. Any restraint imposed in advance of a final Judicial detemination 
on the merits must similarly be limited to preservation of the status quo for the shortest 
fixed period compatible with sound Judicial resolution. Moreover, we are well aware thac, 
even after expiration of a temporary restraint, an a<fain is t rat ive refusal to license, 
signifying the censor's view that the film is unprotected, may have a discouraging 
effect on the exhibitor. See Bantam Books, Inc. v. Sullivan , supra . Therefore, the proce- 
dure must also assure a prompt final Judicial decision, to minimize the deterrent effect 
of an interijB and possibly erroneous denial of a license. 

Vithout these safeguards, it may prove too burdensome to seek review of the censor's 
determination. 
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-,4 pTi'-r re aroint:* =;;!Jii.t .lij^ K :i.*rrv^'l.^ .^^4 >pi?^iiic*ill/ 4r-*v:: ptinait tin^l restraint-* *'aiy 

chat K^UTjJi isi Iscv^^j^d tm* ^r**i«-'* tj'?a Ji'f the c*<S2s.titiJti»^n- Se*f pp- 44-47, supra , and pp. 
isfta. 

Si?^- iL'vsarCs hav*i tnleu : rior rci*i»?« rc^iuir^^jscntts inv^iid withuyt any further diactjsslvn. IhCf 
Ctnttt Mf App^-als f :r rrjc ScVtiiith Circuit in Fujishiasa v> Board of Educ. . F.2d At 1357, invali- 
dated a pri'^r dppr<»val rai*.* of tfae Chi%UigK^ schuol systen "as a i^rior restraint in viclatiun tiie 
fir^^t amtndm^nt." See 3l« X^xohs v. Eoard of Sch. Coawi'rs . afTd, ^90 F.2d 60i {7th Cir- 1973), 
vacitvd 2* -20 i'.S. IZB (1975) (f^IWing Fujishiga) ^ In Risesaan v. ScltiX?! C<mn. o£ ^incy , 

F.2d l^H, lAv 2 (ist Cir. 1971), tu^ first circ^jit set forth a general rule gMvamiqg 
tri»?iiii<.n. ft pr* vid«.-s in part: 

|:-J** iCVitiiiK* appr^L>vaI ^Isall ha requir<:d ^^f the content of any sucii paper. However, 
tih: priuciprMl «ay rv^uire that rte paj^er be distribut«:d unless, at the ci»e that thu 
distribution cecacincv^i, a vepy therec>£, vith nt*tic*T of where it is heing and/or is 
Kj te distrihuted, be fomiJ^cd ha«, in hard, if possible. 

Hh.* tin.il .>rder in Vail v. g^^ard cif £doc. of rcttsiiK*uth Sch. Oist. . Civil Xu. 72-i7S ID.X.K* 
Apr- IB, I97^i (set forth in full helov) al^ stipulated that there would be no prior review of any 
fsat«irial, and a cvpy should be given to the school principal. Fp. 75, 77, infra . 

The district cx*urt in Sullivan v- Houston Ind. Sch. 0ist- . 333 F.Su$>p. 1149 (S-D. Tex. 1971) 
( Sullivan 11 ) alsc# flatly rejecced prior review, but it is no longer of precedential value. Supple- 
aaental injuncti>t?ns 'jacatQd ^ 475 F.2d at 1076, 107S (5th Cir. 1973). 

Oth^r appellate courts have stopped short of invalidating prior restraint on this per se hAsis, 
and have* stat<^d ti«at it would be pensissible under certain clrcucstances. In every case, however, 
the necessary circuastances were absent, and the courts have invalidated the particular scheaes of 
prior restraint which were brought before it. See Kitzberg v. Parks , Civil 3Co. 74-1839 (4th Cir. , 
April 14, 1975); Saughsan v. Freienauth . 478 F-2d 1345, 1348 (4th Cir. 1973); Shanley v. Itortheast 
If, J. %h, Dist. , 462 F,2d 960, 969 (5th Cir. 1972); Quarteraan v. Byrd , 453 F.2d 54, 5^59 C4th Cir. 
I97ii; Eisner v. Stanford Bd. of £duc. , 440 ?.2d B03, 805-808 (2d Cir. 1971). (District court or- 
ders and dictup in an opinion of a three judge court in another circuit are to the saae effect.) Pe 
Anza High School Students v. Richaond Unified Sch. Dist. , Civil Ko. C-70-1074 (S.D. Cal. June 4, 
1970) (preliainary injunction) ; Mt. Eden High School Students v. Hayward Unified Sch. Dist. , Civil 
ISO. C- 70-1173 (N'-O. Cal- June 4. 1970) (teaporary restraining order); Rowe v. Caapbell Union High 
Sch. Dist. . Civ5.i No. 51060 C^.D. Cal. Nov. 10, 1970) (Clearinghouse No. 17,256) (dictua) . 

While these courts have said they would perait a properly devised systen of prior review, state- 
aents about Knat tliey would perait are properly classified as dicta because none of the« accepted the 
systM that was before it. All of thea carefully followed Freedaan v. Maryland , discussed above* 

For exanple, in Nitzberg v. Parks , school officials ordered two private student newspapers to 
cease publication, applying a board regulition Halting distribution of literature in schools. After 
St jdents brought suit, che school board reconsidered its rule and revised It but litigation continued 
over the revised^ersion. On the fourth revision, the district court approved the board's regulation 
and dissolved Its injunction, the revised rule provided that literature could be distributed and 
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]K*sted in d^sii^natcd ar«;as l^nz -a^ it is :iMt abscts:*? ^^r libelous - - . aa4 . . . dees iwt 
r«a$f3nably l«;ad th*? principal £4irri^cast si^stantiai disnjiiti*?n ^^f ar uterial interference with 
s •Jte^^l activities." The rule Tt^quitt^d swterial to be stabsitred in advance for ^ijjprt^val, and re- 
quired the principal to ^i^e <3r deny apprc»vaL vithin tvo ••pu^il ciays,'* A denial was to be in 
vriclRg and could be appealed t«i an area assistant S{4>erintendent vIk> vas ti> decide vithin three 
•*pupil days." Students and parents appealed. The appellate c^rt cited Qiiartemmi v. gyrd , a l97l 
f^w'urth circtiit ca^e **hich said^ F.2d at 58-59: 

SjHrcifically, scht^i^l authorities say by appr^riate regulation exercise prior 
restraint upon pt^lications distributed on school premises during school hours in 
those special circumstances wiiere they can •'reasonably 'forecast sidistantial dis- 
rupti«?n of or asterial interference vith school activities' on accomt of the 
distribution of such printed materials. 

The ci>urt also relied on its 1973 decision in Bau£?tiian v. Freienmuth , 47S F.2d at 1346, vher« 
it recognized prior restraint if pursuant to /'narrov* objective, and reasonable standards,** inclod* 
ing well-publicised precise criteria which included a definition of distribution, proapc action and 
an adequate appeals procedure, in Xitzberg , as in the preceeding cases, the court decided that the 
challenged regulation did not wet these specifications. It noted that there was no guidance as to 
what would constitute "substantial disruption or aaterial interference" and no criteria for pre- 
dicting such results for administrators. The cour't additionally criticized the rule for failii^ to 
define "p.upil days/* and for failing to stipulate that the student could appear before the princi- 
pal to present his or her point of view. 

The Second circuit has also applied Freedman and found review procedures inadequate. In Eisner 
V. Stamford Bd. of Educ, , 440 F.2d at 810-J5, the court found the rule invalid for failure to spec^ 
fv Che time in which review was to take place ^and to wtiom and how material should be submitted. 
440 F.2d at'BlO-ll. The fifth circuit has followed suit. Shanley v. liortheast Ind. Sch. Disc , 
with one judge disagreeing, found the existing policy defective because of the absence of a ri^t 
of appeal from a principal's decision and to an expeditious appellate decision. 462 F.2d at 977- 
988. Finally, in In re Schiener . 11 H.Y. Ed. ilept. 293, 294 (V'.Y. Ed. Coma'r 1972), Hew York's 
Xoflmissioner of Education followed Eisner , approving prior review in principle but invalidating'the 
challenged rule because of inadequate procedures and standards for review. Other grounds invoked 
have been: (I) vagueness because of the failure to difine "distribution".— Baughman , 478 F.2d at 
1349; Shanley , 462 F.2d at 977; (2) absence of standards for evaluating materials (quarterman . 453 
F-2d at 1349; Shanley . 462 F.2d at 976-77); (3) absence ot a provision applicable in a situation 
where^ a principal falls to act (Baughaan , 478 F.2d at 1348); ("4) overbreadth in applying to dis- 
tribution unrelated in time or place to orderly conduct of school activities (Shanley . 462 F.2d at 
§76);" and. C5) "terms of art such as 'libelous' and 'obscene' are not sufficiently precise and under- 
standable by high school students and administrators untutored in the law to be acceptable crite- 
ria." Baughman . 478 F.2d at 1350. 

Although It indicated it would tolerate a system of prior review of large-scale distributions 
on school premises, the second circuit also observed that: 

A public school Is undoubtedly a "marketplace of ideas." Early involvement in 
social comment and debate is a good method for future generations of ^adults to learn 
intelligent involvement. 
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S«e also Snyder v. Beard c»t Irnstegs 4c*f taU*. of III, , 2^>6 F.Supp- 927, IX-O. 111. 

l^J^J (tfcr^i— juagi? caarcl^. Tin? cic^art :iax«2, Jd.- 

£v^ assuaini: that jsrior restraint based soi^ily *?a the contt^^at tff the proposcc 
speech is at all possible outside the special context or regulaciitg obscenity in 
«»tX0fi pii:tttres . . . , the . . . Act £aiU to include the procedural safeguards 
nov required for such a drastic fora of reijulacioa in an area touching upon our 
precious First Aa«ndaent f reedocss. 

the court cited Freedcan v. y^ryland »d strud; down a law prohibiting speakers on casspuB vho 
represent "'subversive, seditious, and un-^ncrican" organizations. 

iecause these courts said they would penaic prior review under proper circisstances, soae 
attention should be given to the conditions that tliey sOMght (and failed to find) as justification 
for the prior review systea before thea. The fifth circuit referred to "the necessity for discipline 
and orderly processes in the high schools - - . Shanley v. Xortheast lod, Sch. Dist ., *62 F.2d 
960, 969 (5th Cir. 1972). Tlie second and fourth ' circuit cited Tinker's reasonable forecast language 
flThe record does not deaonstrate any facts which ai^t] reasooad»ly have led school authorities to 
forecast substantial disruption of or saterial interference with sdiool activities- . . .") Eisner 
V. Staaford Boar^ Of £duc, . 4^ F.2d «03, 807 (2nd Cir. 1971); Cuarteraan v. Byrd . 453 F.2d 54, 5B 
(4th Cir. 1971). 

However, the language in non-school cases would suggest that the school systea carries a heavy 
burden of Justification. See Organization for a Better Austin v. Keefe , 402 U.S. 415, 419 (1971); 
New York Tioes v. United States , 403 U.S. 713 (1971). Merely citing a general need for discipline 
hardly seeas adequate or appropriate in the light of these cases. 

Second, the reasonable forecast language in Tinker represents an adaptation of the traditional 
•'clear and present danger" test. See pp, 55-59, supra . This test has not been applied as a test 
of prior review system in non-school cases. Indeed, it could not be aet, for prior review systeas 
are ongoing and peraanent, while actions to forestall a "clear and present danger" should endure 
only so long as the danger, and are therefore teaporary. A systea of prior restraints to ward off 
constant danger is as absurd as a systea of prior restraints to ward off constant "substantial dis- 
ruption" in the schools. 

The seventh circuit stated in Fujishlaa in criticizing Eisner (460 F.2d at 1358): 

In proper context, Mr. Justice Fortas' use of the word "forecast" in Tinker aeans a 
prediction by school officials that existing conduct, such as the wearing of ara bands 
— if allowed to continue— will probably interfere with school discipline. 

This accurately describes the use aade of the standard in Tinker . See 393 U.S. at 514. The 
Tinker test was developed to be applied to school regulation of ongoing conduct. See also Wote. 
"Prior Bestraints in Public High Schools," 1973 YALE UW REVIEW 1325, 1332-34. Eisner and 
Quarteraan in effect use language in a case where prior review was not an issue and not discussed 
(Tinker) to support a review systea and Ignore a nuaber of other cases explicitly establishing 
Supreae Court antipathy to prior restraint. 

!fone of these cases relate the need for prior review to actual abuses by students in a particu- 
lar school systea, although Quarteraan , which dealt with the facial validity of a regulation, refers 
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t i >r^t-* a-<d Jl*:srl! at*rd r-it*rlal-^ bvlarv* anJ aCt^-r ;.cWaI, nc^at cut 4?iit^4idi.* i;clii>ul grounds, 
V i t:.- _rt X vi*: ? i-t t:,* -^ ^^ *"^l...^hiZ^l\ dl .>rai^ilvn ut and that txic i^nJcr^rountl 

pip r i^i-i *'^*f*'l oi^i:/ c*5H* vl tLe .> ^it vanilL*-£l-iv*»r*?d wcr rc-ich a i^jderai court." 4*^2 F.iil at 
ii?,^ :.Tipr^'-> xXtirt*-; I:i l^x'^lv v. J4^jfcfi> iiis/,ger»t^ di^at prior r*2vl*;w .shoyld ruit iia- 

rf-'t-J cr* the I^osii* x^f ,^ ^vsieral concern ».»£ «iis5cipline as sugj^ciitcd in ShanU^. Titir Court 

r -f.-rr^a to tL*f ^i^U-r*^*;^ lnterc:>t ia *'pr*.-Vc-riidng dii»rupt:i<-a," not<^d that thi^ "suiy" justify 
:*r;vr r- itrjfnt .inJ ..£^t**4 t:*at Uit 5^5»t ^^cisfy a "i<cavy burden." 408 US. at 18^. In 

slurt, tu^* .>'n*--ral iflttr^*%t iss aw^Xdlng dLir^ption vis ii^adi-quatt;. Absence o£ prior review of 
rcsitviir vlll n»^t rvnder *>£flci,iilii piawv^rle KuUs couJd defint* icpersii^^iblc content and cixitain 
..tuciu^.in t«t ap^plit'd alter di^trihuticin t**ok place. 

in nt.h^i*yn, a ^Vi^ten af prior review content create.^; a great risk of icj^roper suppres- 
A.m. r f;. rally, scltwi officials— representing an entire coisatmity {and periiaps elected)-- will 
a nirro**vr vK-w protected speech tlion SKfrac- ^students.) Kobitst expression at tlie periphery 
c f tU' 2t^ne of pr'»t«--etion i;; nut ofttia favored. 5hanley is illustrative. Hiare, the "controver- 
si 3^^^tate^ent^► advocated a review of atrijuana laws and offered information on birth control. A 
•*re**id*-nt iai Coz2siii-iioa had isade the sarae recOT^ndation on siarijuana lavs and loaiy aaterials in 
rn** *i*woi*s library dealt vich birth control. Hie court desscribeU the system's concern as "odd." 
W F^ld at 'ill. Ali?o, i* characte rinsed two of its legal points as "a constitutional ios^xl^ ex- 
MTK<i*' and involving re^uirkable rel.^ance on the conditional verb "c^uld." 462 F.2d at 967, 975. 
Uljat wo«ild thii: systers do evea with a pc-rfect rule? Hore significantly, how aany students will 
n4»t take thi! initial rij;k of subaittlnj; naterlal or be unable co overturn an adverse decision 
ti*.c3Uiie of una'^'arene.v'; of their rights or lack of resources? 
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OMxrts tiavti not gjvtfn offii^i^ils any ^greater control over sCudtrnt expression vhere the ac-dia 
Merc S'cfs*.^^»l-sp*.m^orc-d fuaJcd- Cv^ileg^c' -in*i high ^ disc?*? I studtmts have successfully cluiiicngcd 
such r<. n^or-'hip at Cerent ^s. 

In ^ «*trcuii »0urt cast*, finiwrsity <:»iticlals c^H>k exccpeiun to *i letter which contained a 
"f**nr- 2^1 ttrr" <L-pithct Cescrihii^ the president of the university and suspended the students re- 
spMastijK-- riic £M«rth circuiL ^iiirt3f*d a district court decision to reinstate the students and 
K'Xpnvt^ii their recurds. l[ii^:ini^x\ Jenkins . 491 F-2d 722 (4th Cir. 1973). 

In Tr^jiDo v. fjp> ye , 322 F-Supp. 1266 (D. Colo. 1971), the paid fa^naging editor of a college- 
sponsored and funded paper vas suspended after the faculty advisor, on grounds of ethics and poten- 
tial libel, refused to approve editorials which criticized sarcastically the college president and 
a local judge. Tiie court stated in part, j^. at 1270: 

The state is not necessarily the unfettered aaster of all it creates. Having 
established a particular foric: for expression, officials aaay not then place limi- 
tations upon the use of that fortiss vhich interfere with protected speech and are 
not unjustified [sic J by an overriding state interest. AntonelXi v. Haanond, 308 
F.Supp. 1329 (D. Mass. 1970); Zucker v. Panitz, 299 F.Supp. 102 (S.D-X.Y. 1969); 
Dickev v. Alabama btate Board of Education, 273 F.:>upp.613 (H.D. Ala; 1967); Virta v. 
Alaiseda-CoT^rra Costa Transit District, 68 Cal. 2d 51 . . . (1967). In the context 
of an educational institution, a prohibition on protected speech, to be valid, 
asust be "necessary to avoid naterial and substantial interference with schoolwork 
or discipline." Tinker v. Des Moines Ind. C^Kaaunity Sch. Dist., 393 U.S. 503, 511 
. . . (1969). 

The court found no e'/ldence of disruption, or proof of libel, noting that any libel claim .^*ist 
satisfy federal constitutional standards. Tfie court directed plaintiff's reins tateisent vilth back 
pay. Id. At 1271. 

i\ntonelii v. Haiaaond , 308 F*Supp. 1329, <D. Mass. 19?0), cited in Trujillo , applied similar 
standards in declaring unconstitutional a procedure for prior review of inaterial to be published 
in a college paper supported by revenue frees a cofitpulsory student activity fee. The court: (1) 
held that the review procedure did not comport with the standards of Freedman v. Maryland , 380 U.S. 
51 (1965), and qjestioned whether any prior restraint of a weekly newspaper would be permissible 
(308 F.Supp. 1329, 1335-1336 and n. 6t; (2) found no showing that the harm froa obscenity in a^ 
college setting is so nuch greater than in the public fonm that it outweighs the danger to free 
expression inherent in censorship without procedural safeguards," jA^ at 1336, and (3) concluded 
that "the creation of Che tojCn fof expression] does not give birth also to the power to mold its 
substance." Id. at 1337. See also Dickey v. Alabama Bd. of Educ. , 273 F.Supp. 613 (M.D. Ala. 
1967), vacated as no ot riom. Troy State Univ. v. Dickey . 402 F.2d 515 (5th Cir. 1968) (student 
editor suspended for disregarding ini^truction on content of weekly college paper; reinstatement 
ordered, in part, because official action was unrelated to iwlntenance of order and discipline.) 
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^ Bazaar v. Fortune , Ulh F.Id 570 (5th Cir. lj#73j, i^diii^d 3nd aff'd cn banc , 48*^ F.2d 225 
(Stj^cRr. 1973), ct*rt, denied , 416 L\S. 995 (1974), tue imiv**rsity actcr^tt-d to argue tliac it vas 
the s«£is? as a private publishtrr and cculd edit out ssaterial it visshed. Xiie court fir^t r«s- 
jected this clain becau:»e the jsag^zine'sf tSes to the English deparcaent were dcerxri tenuous, and 
because, although tiie university agreed to uKden^rite looses out of current funds, this vas not 
er^pected to be a zsajor financiaj contribution. The rsagazine vas virtually self-supporting througn 
sales and a grant fron the ^sociated Student Body. 476 F.2d at 574. Tlie court vent on in dlctu« 
to determine that a university could never be a private publisher vith arbitrary editorial powers, 
id. at 574: 

Tiie University here is clearly an ara o£ the state and this single fact viXl 
alvays distinguish it frora the purely private publisher as far as censorship rights 
are concerned. It sees:s a veIl'est4U>lished rule that once a university recognizes 
a student activity vitidt has e lessen ts of free expression, it can act to censor that 
expression only it if acts consistent with First Aaendaent constitutional guarantees. ^ 

On rehearing, the fifth cltculL affinaed the decision en banc and ■odified it only to Make it 
clear that the university could require the students to insert a disclaimer in eadi issue. 

In Kom V. Elkins , 317 K.Siipp. 138 {D- Md. 1970), University of Maryland officials refused to 
\perait publication of a burning Aaerican flag oti the cover of a "student feature magazine.** The 
Maryland Attorney General had infomed then chat publioition would violate the state's flag dese- 
cration law. The court laajority held that the law had been unconstitutionally applied, principally 
because of the absence of evidence that suppression vas "necessary to preserve order and discipline 
. . . /' Id. at 142. 

Students have prevailed even where other students have forwarded religious objections to the 
expression, and even where the article in question was, to the reviewing' court, "slioclcingly vile 
and offensive." Fanarella v, Birenbaug j 32 2d 108, 343 .K.Y.S,2d 333, 336 (1973). The New 

York Court of Appeals rejected the claim that the publication in two col lege- funded student news- . 
papers of articles harshly critical of certain religious views violated the First Aiicndaent's 
establishment of religion clause. Each school's paper printed one article; one paper also printed 
letters critical of the article. The court noted the absence of evidence of religious purpose, 
the secular objectives advanced by the papers, the absence of repeated attacks and the .absence of 
a policy of excluding contrary views. Tlie court also rejected the arguitent of a dissenting judge 
below that one article was "in such poor taste and so offensive to those who profess to be 
Christians" that the Board could adopt regulations to prevent a recurrence "in the name of en- 
forcing decorum on campus and maintaining an efficient school system . . . 37 A- D. 2d 987, 
990, 327 N.Y.S.2d 755, 760 (19717. The court of appeals affirmed and held that suppression 
could only be justified if "necessary to avoid material and substantial interference with the re- 
quirements of order and discipline. ..." 32 M.Y.2d at 118. 

Censorship efforts also failed in two high school cases. In Koppell v. Irvine , 347 F.Supp. 
456 (E.D.N. Y. 1972), a principal in^ounded copies of a high school-affiliated literary magazine 
as obscene. A story used "four-letter words" and referred to "a movie scene where a coi^le 'fell 
into bed.'" Tlie court found the content of the magazine to be protected by free speech guarantees 
in part because it contained "no extended narrative . . . constituting a predominant appeal to 
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pturiioit interest" and hecaus^i it vas not ^'patently offensive - - . as *?vii!eiicod by ct^parobl.*- 
■aterlal appearing in respectable national periodicals and licerature contained in tiie hi^i sdtool 
library*** In addition, the rourt held chat Che reviev procedure did not coaport with the standards 
of Freed»an> The court's order allowed non-disruptive distribution on school property and permitted 
officials to staap each copy to dlsclaia responsibility for content. Id. at 460. 

In VesolcV; v. Board mi Trustees . Civil Jio. 73-5-101 (K.D. Ind. May 25, 1973) (Clearinghouse 
NIo. 10,376») (teisporary restraining order), the faculty advisor and school authorities refused to 
pensit a high school n<n^5paper to publish an article on birth control prepared by its editor. Their 
action was allegedly based on the article's controversial topic. Finding irreparable injury because 
of the plaintiff's iz^nding graduation and iaoinent publication of the year's last issue of the 
paper, ti.e court entered a cee^orary restraining order requiring p(d>lication of the article. The 
order states, in part: "i^^fendants have not claiaed that che article is libelous, obscene or vould 
create a ucerial and substantial disruption of school activities." 

University and school efforts to censor cheir papers on grounds that aaterial is defamatory 
should be closely scrutinized. The law- allows vide latitude in cricicizing public officials (see 
PP- 52-55, supra ) and ssore often than not, che so-called justification is not based upon an accurate 
analysis of che school's risks. For a more objeccive discussion of sclsoojs' pocenclal Xiabilicy, 
see Noce, Tort Liability of a University for Libel ous Material in Student Publicatioas. 71 MICH. 
L. REV. 1061 (1973) and p. 54, supra . 

Finally, it should be noted that Trujlllo and Koppell suggest chac chere nay be ciccu«scances 
in which greacer supervision of concent would be pemissible. Trujillo refers co a paper establi- 
shed and placed under che control of a journaiism department as an instructional tool, and Koppell 
to "publications bearing che school's name, or on which school funds were about to be expended or 
ssaterials or facilities ei::pley«d . . . See 322 F.Supp. 1Z66^ 1270, 347 F.Supp. at 460. 

Of course, the school publisher has wide discretion co alcer funding of a subsidized newspaper 
or periodical. But such changes, particularly reductions in funding mst not be either in reprisal 
or as a means of limiting free expression. Thus, in Joyner v. Whiting . 477 F.2d 456 (4th Cir. 1973) 
the court found invalid a university fund cut-off to a campus newspaper which had advocated racial 
segregation. The court observed that funding should not be manipulated co support censorship of 
the editorial policy of the paper. The court felt chat che edicor should be able co express hosci- 
licy CO racial incegracion, unless such a policy would incice harrassmenc, violence or incerfere 
wich scudencs or faculty in Cheir normal functions. The court pointed out that the school could 
and should insist on free access to che paper for contrary points of view, and could and should 
prevent discrimination in staffing and advertising. Id. at 463s 

ACCESS TO SCHOOL-SPONSORED MEDIA 

In two cases, courts have ordered that school papers accept for publication editorial adver- 
tisements submicced by scudencs. See Zucker v. Pj^nicz , 299 F.Supp. 102 (S.D.N.Y. 1969); Lee v. 
•oard of Regencs . 441 F.2d 1257 (7th Cir. 1971). 
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In 2H£^££* ^ principal rcXascd to allcrj publication of a paid advertisezaent oppc»sing the 
Vii'cnaa ^ar- Ttic paper had accepted "purely conracrcial advertising," and ptMilished news articles 
*'a "con£rw*5rsial topic^i," including the var. Ine court rejected — in effect, as an inadequate 
distinction— defendant*; • contention that their action vas^ roper "since no advertising on politi- 
cal scatters i^; persdltted . . . 299 F.Supp. at 104. A claica that students had no right of 
access vas also unavailing since "the paper appears to have been open to free expression of ideas 
in the news and editorial coluats as well as in letters to the editor." Id. at 105. 

A coliese newspaper board refused in Lee to accept three advertiseacnts wiiidt supported a 
university ei^jioyces' union and opposed racial discriinination and the Vietnao War. Ihe board 
viewed the advertiseiaents outside the scope of its policy which allowed material on a coM&r- 
cial product, a cocaaercial service, a neeting, a political candidate or a public^service. The 
court held the board's action inconsistent with: * 

- - . the proposition tiiat a state public body which disseminates paid advertising of 
a cosxiercial type, nay not -reject other paid advertising on the basis that it is editor^ 
ial in character. ' 

441 F.2d 1257, 1259. 

The court rejected the contention that the policy constituted a "reasonable neans" of avoiding 
ec^arrassnu-nt and difficult judgiaent on material wiiich "raay be" obscene, libelous or subversive. 
This the court viewed as the "undifferentiated fear" rejected in Tinker . 

The reasoning in Zucker and Lee generally follows that of subsequent cases holding that free 
speech jnd equal protection guarante'es require that "justifications for selective exclusions fro« 
a public forum naist be carefully scrutinized" and such exclusions be tailored to serve a siibstan* 
rial govemnsental interest." Police Dept. of Chicago v. Mosley . 408 U.S. 92 (1972) (invalidating 
ordinance prohibiting all picketing within 150 feet of a school except for peaceful labor 
picketing); People Acting Tlirough CoraBunity Effort v. Doorley , 468 F.2d 1143 (1st Cir. 1972) 

(invalidating ordinance prohibiting residential picketing except in certain labor disputes); Bon- 

/ 

ner-Lyon s v, J$chool Comn. > 480 F.2d 442 (1st Cir. 1973) (finding impermissible discrimination by 

\ 

school coinnittee in access of citizens* group to internal system for disseminating notxces). The 
Bonner- Lyons opinion reads, in part: 

... it is well sttJed that once a forum is opened for the expression of views, regard-- 
less of how unusual the forum, loider the dual mandate of the first amendment and the 
equal protection clause neither the government nor any private censor may pick and 
choose between those views which may or may not be expressed. See, e.g« , Police I>epart- 
roent of Chicago v. Mosley, 408 U.S. 92 . . . (1972); National Socialist White People/s Party 
v. Ringers, 473 F.2d 1010 (4th Cir, 1973) (en banc); Women Strike for Peace v. Morton, 
472 F-2d 1973 (D-C. Cir. 1972); People Acting Through Coiwunity Effort v. Doorley, 468 
F.2d 1143 (1st Cir. 1972); United States v. Crowthers, 456 F-2tl 1074 (4th Cir. 1972). 

Id. at 44' It should be noted that in one of the cases cited, Rational Socialist Wliite People's 
Party v. Ringers , the defendant was a school board which h^d consistently refused use of a school 
auditorium to the plaintiff- 473 F.2d lOlO (4th Cir. 1973). 
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Jiic access principle seexss applicable to isore than j)ublications, once a forua, hovevt^r 
unusual, has h%^en ^^^pciicil- Additirtnai e;-:ai::ples include the inviting of outside ^pcakers, and 
the Mf school c-quipioent and Paper. Speaker cases include Uuke v- Texas » 327 F.Supp. J218 
{E.D. TeK.), rev'd vn other &^raonds , 477 F.2d 244 (5th Cir. 1971), cert> denied, 415 U.S. 978 
(1973) and VimkQl v, £lkins , 325 F.Supp. 1235 (D. Md. 1971). In Duke a federal court- voided a 
state court Injunction, issued at the request of a university, barring outsiders fron caiq>us. 
It vas reversed under the abstention rule, and not because of the substantive' first aiaendiaent 
rights enunciated by tite court. In Punkel tlie court ruled that the university could bar out-* 
siders seeking a forun on caiopus only in ecaergency situations. A three- judge district court 
voided a Maryland law pe rait ting university presidents to exclude outsiders from caispus if they 
**have no lawful business" there or are "disruptive or disturbing to the nom^l educational func 
tions of the institution." Id, at 1241. 

This not to say that the courts will order access to a school-controlled media in every 
situation. Wiiere the school applies a consistent rule to all those seeking to gain access, rul 
ing out only certain material without inserting any ideological bias, and there is strong justi 
fication for doing so, the case for access becoiaes harder. For exaaple, in Close v. Lederle , 
424 F.2d 988 (Ist Cir.), cert , denied, 400 U.S. 903 (1970), a university art instructor sought 
court order restraining the university from removing his paintings jErom the student union. The 
work graphically portrayed sexual organs of nude males and females and bore "cheap titles" ("'I 
only 12 and already ny laother's lover wants me.'") TIte court observed that the corridor in 
question was a public passageway and used by children, and dismissed the complaint: 

Where there was, in effect, a captive audience, defendants had a right to afford pro- 
tection against "assault upon individual privacy . . . ." 

For cases involving a teacher's right to use the classroom as a forum for the expression of 
views y see p. 29, supra . 




Tinker rejected an absolute approach. TIte Court stated that students do not "shed thfeir 
constitutional rights to freedoa of speech ... at the schoolhouse gate/' but also affined "the 
coeprehenslve authority" of school officials "to prescribe and control conduct in the schools.'* 
(393 U.S. 503. 506 , 507.) First aaendaent rights were co be available "applied In light of the 
special characteristics of the school environaent . . . ." 393 U.S. 503, 506. laplicitly at 
least, this language sugge'sted that in view of the cofl|)ulsory attendance laws, the purposes of 
education and the nature of school facilities, sdiool grounds and buildings were not the saae as 
a park, for exa^ile, with respect to the exercise of first aaendaent rights. See Shanley v . 
Xortheast Ind. Sch. Dist. . 462 F.2d 960 , 968-969. The distribution md other cases discussed in 
this note, aost decided since the Tinker decision^ provide a basis fo,r fraaing soae conclusions 
jon the iDpact on traditional free speech principles of schools' "special, characteristics/' 

First, there has not been a strong tendency to dilute the body of free expression law. The 
principal exception is the icajority dicta permitting prior review of content (Eisner , Quarteraai 
and Shanley ?; however, two circuits would not allow prior restraint (Rise«« . Fujlshiaa). 
Baker upheld ' sanctions for laaterial not ruled legally oi>scene. This is a minority view. Coapare 
^^^^ Sullivan . Fujishiaa , Jacobs . Papish . Schwart2 and Cr^aa seem to exclude challenges 

to the facial validity of a policy, but many aore cases, allow such attacks. E. g. . QuarteoHn . 
Eisner , Fujishina . Baughman . Vail . * , 

Ready opportunities for diluting principles have not been accepted. For exaaple, in P^lsh . 
the Bajority applied the technical definition of obscenity,^ and held, in part, that Materials 
were not obscene. Chief Justice Burger dissented, ancT argued in support of upholdli^ the expul- 
sion: " * • 

In theory, at least, a university Is not merely an arena for the discussion of ideas 
by students and faculty; it is also an institution where individuals learn to express • 
themselves in acceptable^ civil terms. 

This view has not prevailed. Matet^ials criAcal of school^ personnel have generally not been bar- 
red on the ground that they would necessarily unde.rmine administrators' ability^ to control schools. 
Contra . Norton . 419 F.2d 195, 198. Censorship of school-sponsored and funded publications has 
not been permitted. 

There^are two additional indicia of the- extent to yhich free expression principles have been 
applied with full force. In Healy v. James^ . the ""case on a college's non-recognition of an S0S ^ 
chapter. Justice Rehnquist 'concurred in the judgment in a separate and individual opinion. He 
argued that "[pjrior cases dealing with first amendment rights are not fiai^gible goods," that 
"school administratar[s] may impose upon . . • students reasonable regulations that would b^ 
impermissible if imposed by the govemroenc for all citizens" and that "some of the language used 
by the Court tends to obscure [this distinction] • • . ." 408 U.S. at 203. In Shanley the court 



expressly stated titat speecii in the tJchii^cpl context could he siafejected to jgr«^ati*r than nomal 
restriction, upheld prior revi^ in principle. F-2d ;it 969- Houeyer^ the resainder o£ 

the decision forcefully spplif::^ ^ nunber of traditional standards* 

Second, 'fiven the refusal of the aajority of courts to expand the limited areas in i^lch 
officials SAV forbid or punish expression irrespective of ispact (e.g,. » obscenity) , the Tinker 
disrupt ion-dL$ordec standard allows consider^Ie latitude for esqiiession* There -are fev distri- 
bution cases in vhich officials have even attempted to establish actual disruption. ' See Sullivan . 
Saker , ,Vorcon > TIzere vould appear, Uterefore, to be considerable opportunities for discributioa 
witho^it ''material" disruption, "substantial'* disorder or "Invasion" of others* right*s. N|'or 
e3ca2^le» in the Vail case, evidence adduced in support ^ m diallenge to a revised distribution 
rule indicated tttat students had a free period each ds^r* during ^ich they had been allowed to 
leather and converse in a nuaber of areas. Distribution In Iree periods and before and after - 
sdtooi would create a broad opportunity for expression, without a|>parenr disruption. 

Third, students constitute a large part of our population and they spend much tine* in schools* 
Any dilution of free speech guarantees ^a$» therefore, a very sii>stantial inpacc. Furthermore, 
school is likely to be the first cohtact vhiclt students have with persons^subject to, the free 
expression requirements. Less than "scrupulous protection of Constitutional freedoms" may well 
"strangle the free mind at its source and teach youth to dis court Important principles of our 
government as mere platitudes." Vest Virginia of Educ. v. Barnette , 319 U.S. 624, 637 (1943). 
See also Shanley , 462 F.2d 960, 972-973. 
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4ppfd*4«^MMi ad>pt£ the luovASioRs cM»efti«d s.o iry cmascI Cm* 
tb« i^rti«s «s fellow; *' 

1. Hie rsles )f&r 4S£t.ribjti»f vrittM nsteridils f«r 
iavltiiif 9f^i£i(^ts shsll be «s set forUi i:: jitlA=^;^ae3%ts,A 9. 

jtuUy o;t ^{:?t;iV^tii%7 2>icr«t,tirc inviting «pc^«rj Ihm bc«a 

sttrStAts fs^y re^t^ cs^ples o£ t-hc ruXedi>. 7)fc«(«»ft<r» the t««t 
of tJb« rul«9 «S?1 1 Jifpear in the asnMl- editions of the st miem t 

^ 3> 1^ systen sTuill kave the ri^ht L» cst^lt^^h ^rierjince 
cc:ra£tt«« liliich cwild rule on any su!>se«stlvc nnt«r$ relating 
to t*->« fttlcs ia the e%«n& th^t dis^^reex^nt 4£;i5cs a; to tiMir 
«pp2sc«ti<i». ^.is cg^rsi^tee sh«M function in accorOance witJi 
th« rirst rojrteriiith .AMendnnSir to th« Cnitcd States CMitfti" 

TtAs C3c;ir:ltt<5* wotild ctitisist of thirled 13 3)- fmoflmi 
th« school prjf.ci?*i; four (4) rj^^o-rs of t.*t# hicli school 
cxTcetuve iK'Hz^j ar-d ci^t It} st«>dcnts. r&r li7>-74, the 
st^r.its wo'Jl«i *iecte*l at lar^c ffon the stu^-7fle hotly 4f h«t 
l«3ii;r-ir;7 I'^^S-^S^ the presi^t^jnt '*n<i vic«-j»jro^adlc;it^ of each 
cS«5S ^(;ra^TS 5f02} '^ojJd •ssue»<: ths re«pr>»s>bilit/ i:if providing 
th» ttcci^itii' vj^si;^ o*: this coroitt^s. 
Oxs*:it«'! T^; 
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ariy £r^** juried!. A stu^^ nt ray n<^t ^irtrittst*? vrltt^r: ra^v^i^l . 
vhen4i»* or r^^ ^.^5 is r^-nl^r rl^?''^ • - ^^^ra, stwc'/ p*?ricd or other 

?;tt:r!e?st^i f..«f»-^*- f^cheol J-j^ic'^. ^-^ i.Ko h<f *;nc^r. iir'^ 

stipj/tsed ^'.rc-"'! in rt-^J^Air -;c!r:r^l ^^t^iT.. 

- outsldi^ tli<f -c^^r^^l on ti'.<* school crsand^i, 
« in th* ^Mri«:s z^'^ixr^^^ c^r.z^^m, 

- in the foy^r •irc^. 

Any stud^^nt or stud'^nts distriL^jtinc print^^ ratcrials in 
accordance with thos^ aroc^c^ur^^s shitli- h^nt th«s responsibility to 
r.r-fi that th<- irr*ai^t<r ^tr^^-ti or arc.^*; in which saiiJ distribution is 
rti^tli? iM? cl'-'ir^d o*" .ill r:it€*ri.nls v-hich r.iy h^tv^- Jj^ion dis:cnr<'<:d by 
the recspx**ntf: of s onto the fjo-jr or the ure^ of distritntion. 
If thft djitrlbator wi-.h'*?* to place .t trash rcc^p t^cle in the area, 

nay raJ;^ a r^'cyf^st to tl:c* ianstorial r-taff in or'Jor to obtain 

table r^^ccptaclc;* 
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^- How a stud ent r av jeig triS^t^. ^. s^-ient cistrlbrte 
literature an or£<?rl7 ntT.^r, ^tx-^xir^ to r-i-sirsiz^ nois*- ^ 
5;t!iii!<?at should rot forc<- la-o^*^^? t-?r*;c-^ to acr-^^t »tr^r*t-^re. 
stisdcrnt distribatina n^t^rs^s: l>: c^r-f ,11 ror tp 

entrances ana exits. A st^i^rt i-at<?^5^2. ^:.strii;'^te 

it free* * 

^- ^ prior revlei* ^Lf ^.vlSF^ V '^^K-re i/r ro prior 

review or the content of stT.-,- i?rltter. raterisl to vhich t>i5 r*^le 
applies. A copy of the rate-rial s^^Xl oroi-ieij-a to ^'--r 5c^^^»I 
principal so that he will hav? an opt^rtur.itv to fa^-^liiurize hijs- 
•;elf with the nature and s,:b::tancc of vr^t is heir.s dsrtrrouted. 



«- Uabilitv Pis cX^ir^. rr.«. I-ortsrouth Schcc^l -vst-:., 
its eaployecs Sivit all a«tfs*'izce rcr^resi^ntati-v:?^ shall ns", 
any circtinstances, he hcl^ liable for #itny action :5ric£r,i? fro^ 
the disse»inistion of inforrt^ti^'n vithzn thi ^'orts-^O'jth Echocl 
Systcn rcsultint; fro:^ t?i05« rales isnd rerjfjlsjtio*-:^. '"his lisbiliry 
limitation shall exter^ to iri^omatior. ^i^n^-fri;*''-^ isr^er 
these rules unless it orioinsl-?s f rcn the ^orti^-out"-. ?rh^3l 5yst5=j. 
its ersployees or one of its aathori^ed rcprer.^^nrstiriis. 
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to Have «)i f>£frf:en 'i^-^***dr< m th'* rja^r-^r^t:**! s's^" f.:?"'-^! > *:o3iC 



any partic^sl^^r r^U:o^- 

1- A student (2) sr^Y r-^?rj--i5t of the 5n:£lc£rc princi^^il at 
least 24 hears in sdy^ince that he provide i^rbls; t:p^*^ for a 
talk by a speaker of the stud<*r.f5 choice. v;*iiible ic^ace shall 
be provided^ upon request, for ^ <>r rore sp^a'^'cers car**? r-snth in 
t^xch school is in session. TalJ:s rar he scheduled d«r£r.a the 
school day for sti:den^s r^t havinij assiff«*^d scrottl dcti^s ^t th^ 
tiiae the talk is hvld- ^School day" ir.cl::d5S tibs totsl d^y *'<sr 
grades 9 to 12.. Available spacf> r^s^fers to ^ v^c^nt classrco-** 
roon XOt or the auditeriura whcm j;ot in use^ etc. '^r^n s student; 
recuests use of a roort other than a vacar.t re?*^lar clas *ro3r» or 
rocxs 103, the principal nay recirest the sttrdcnt to ra?:e shovinq 
by providing a list of sicnatures or otheri^ij:^, that anticipates^ 
attendance is larce cnoucch to varrant use of a rson oth^-r :;han a 
vacant rcaular classroon or rocn 108. Itt the ^vsnt that recuests 
are made for rore than 4 spealccrs in a nor.th, and the pr-incipal 
decides not to aXlo*#' norc than 4 tal>:s, preference shall bs <fiven 
based upon the chronolo^ricjil order of rectiests. A student vhose 
request Is denied vhen this procedure is enpioyed sh^ll have pref' 
crence in the next rcnth for vhich the allotrsnt has net heen 
exceeded . 

2. A student (s) rtay r<fquest a teacher or teachers to provid! 
an opportunity for a speaker of the student's choice to address a 
class or conbined classes. The teacher or teachers nay orant the 
student's request. The teacher or teachers nay cpen the talk to 



separate rseth^! 



Is for isvitfj*^ r:7V.-*crs. f^jiC^r-^ rs'-- 



rec*ed 
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st^eAts f roo oi2t*:id<^ th* tecul^r class <»r classes vho do isofc 
hare assi^n^ school disti^js d*sri«? th<* orrs**^ in vMch the talH 
is rh^ tOAch^T cr t'&iichcrri: tih^il h^iv^ th^? r£«h, to tat:*; 

availsblc space to accc-r^ate ti*<* anricloAt;!^ at:Siencc Cc-^** 
roo=i the a-jditoriir-,, ^tc.) 

3. If the school has a procr^rx of ^sz^hH^^s for stuicnts, 
it shall r.otify students that 2 or isore asscrislies each school 
year nay he ccspoifed of spea^exfs chosen by stcdc^r-s, Students 
nay fsaSce requests for speakers to th^ prlnripal- in the event 
that requests are rtMie vhich wou!d require rore than tvo asserblics, 
and the principal decides not, to allov rore than 2 asse,^bXies« 
preferei&ce shall he ^iven based »:?on the chronological order of 
requests. 

4. This rule does rot lisit the f'ioht of teachers^ school 
administrators or the schcol hoard to provide fo^ cpea*^inc 
opportunities in addition to those described in parasrr^phs (11 , 
(2), and (3). r 

5. Students should proceed to rocxs in vhich tal'<s are to 
be ^iven and ccnduct ther selves once there in an orderly jr^inner, 
attempting to niniaixe r.oise- no one should be forced to attend 

a talk. An^dws^ion charge ray be rec"4ired by students to defray 
the cost of provi^ag a speaker. 

6. notwithstanding the foregoing paragraphs, pQlricics and 
practices on inviting speakers shall not have rhe <£fcst of 
discrininating against any perscn or point of vicv**^ Thus, for 
exaaple, if a teacher has initially invited to a class a speaker 
%*ho takes a particular viewpoint, the teacher shall not have the 
discretion desiqnated in paragraph (2) to reject a speaker proposed 
by a student to present an opposing viewpoint. 

7. The FortKsojsth School System vill not accept any 
responsibility for the causes of action arising frorr tcr»Ty.s 
nadc by any speaker or speakers invited to spea!c within the 
rortsiPouth School Systen in accordance vith th<!se rules and 
regulations. ^ 



79 



8d 



1II(AK3) From Simple Symbols to Sit-ins and Wdk-Outs 



Soflie iorms of expression are not prlurlly dependent upon the dissemination of words (as in 
the distribution of literature) , but are conveyed priaarily through syabols or syabolic action. In 
soae cases, the aessage is conveyed throt^ the unobtrusive display of a silenr syabol« thus» in 
Tinker v. Pes Hoines Ind, Coaa. 5ch, Plst. . 393 U-S. 503 (1969) students deaonstrated disagreeaent 
with involveaenc In Viet Kaa by wearing black arabands. Nothing aore was said or done. The stu- 
dents were physically in their correct places at the correct tiaes, and braved with decorua. In 
West Virginia Bd, of Educ, v, Bamette , 319 U.S. 624 (1943) students expressed their religious views 
by refusal to salute the flag. Nothing else was said or done. In both these cases, the Supreae 
Court found no significant reason for liaiting free speech within the schools. Soaetiaes a few 
words aay be included in the sy^ol, as is the case with buttons and badges. 

At the other excreae, students have expressed their views through large-scale deaonstrations* 
sit-ins, and other siailar activities. These deaonst rat ions are often in conflict with school sche- 
dules and often involve the presence of students in places or at tiaes wtiere they nay be disruptive. 

This note will consider the full range of cases which use syabolic actions afli the priaary vehi- 
cle of expression. 



Traditionally, where state officials have atteapted to control speech* the Court has required 
the state to show that there is a "clear and present danger" that a substantial evil is iaainent. 
EjX-t iridges V. California . 314 U.S. 252, 160^61 (1941) (overruling conviction for conteapt of 
court based on criticisa of court actions during pending trial); Brandenburg v. Ohio , 395 U.S. 444, 
447 (1969) (per curiaa opinion striking down Ohio's criainal sjmdicalisa act). Ubere the^aessage 
is conveyed priaarily through wordless conduct, however, a different rule aay apply. In United 
States V. O^irien . 391 U.S. 367 (1968) the Court considered the test to be applied in a case regu- 
lating conduct which had syabolic aeaning (burning of a draft card in violation of federal law). 
The Court found that the priaary purpose of the regulation in question was valid, and was designed 
to facilitate the adainistration of the draft. The Court classified O'Brien's act as priaarily 
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c0ad-jct» and the *synhAi^ el^^xsent*^ 3^ "iacidusr.-il**, i^. ac 376; 

Ve cannoc accept the vie*' that an apparently linltless variety of conduct can be labell- 
ed "speech*' vhenever the person esgagisig in the conduct intends thereby to express an idea. 
. • - Hiis C^«rt h3« held that 'Jhcti "speech** and "noaspeech" ele&ents are coabined ia the 
saae course of conduct » a sufficiently ia^ortant govemoentai interest in regulating the 
nonspeedi elerscnts can justify incidental llaitations on Hirst Aaendaent freedoms. 

In these circuastances. the Court set forth the following standard for deteraining vhether the 
govemaental interest in regulating the nonspeech elesents was sufficient to justify also regu- 
lating expression. Id, at 377: 

[^Je think it clear that a govcrnoent regulation is sufficiently justified if it is with- 
in the constitutional pow-er of the Covernzaent; if It furthers an important or substantial 
Kovemaental ititecest: if the governsaental interest is unrelated to the Suppression of 
free expression; and if the incidental restriction on alleged First Aaendiient freedoms 
is no greater than is essential to the furtherance of that interest. 

Hius, "clear and present danger" is required before the state can restrict "pure speech/' vhereas, 
in at least soiae c i reuses tances, conduct with sooe syidyolic meaning can be inhibited if the regula- 
tion forvards a constitutionally valid and substantial govenuiental interest and inpinges Incidea' 
tally on the expressive elements no aore than necessary. This analysis is too siaple» hovever, as 
the Court has held sy3d>olic expression to be equivalent to "pure speech" in so«c cases, e.£. , 
Tinker v. Pes Hoines Ind. CoBMunity Sch. Pist:. > 393 U.S. 503, 505, (1969): 

As ve shall discuss, the wearing of arabands in the circusstances of this case vas en- 
tirely divorced fro« actually or potentially disruptive conduct by those participating 
in it. It vas closely akin to "pure speech". 

Thus in Tinker , the Court adopted a variation of the "clear and present danger" test, requiring the 
school officials to shov that they could reasonably forecast aaterial and substantial disruption 
of school operations. Id. at 509, 512, 513> 51A. As the following discussion of the cases ^tovs, 
the courts have generally analyzed symbolic expression in the school context in tlie light of 
tinker . 

BUn O KS AND BADGES 

Tlie one fona of syid)olic conduct whidi should clearly be classified as "akin to pure speech" 
is the wearing of buttons or badges. In these cases the Tinker disruption standard must be appli- 
ed, tinker by tto rscans iisnunizes students wearing synbols from disciplinary action, however. 

Tinker court itself cited with approval two fifth circuit cases which piroduced opposite 
results for students who wore "freedom buttons." In one case the court found that disruptive 
conduct which accosspanied wearing of the insignia Justified a ban on chei£. ''In this case the 
repreSie'tsible conduct described . . . was so inexorably tied to tha wearing of the buttons that 
the two are not separ&ble;" Slackvell v. Issaquena County Bd. , 363 K.2d 749, 754 (5th Cir. 1966). 
The same court at the same time in Bumside v. Byers , 363 F.2d 744 (5th Cii. 1966), affirmed the 
right of students in another school to wear almost identical burrons, but <iistinguished that case 
as not involving any disruption by the students involved. 

Some courts have held, follow|.ng Tinker , that plain colored armbands are not themselves suf- 
ficiently disruptive to justify banning them from schools. Moreover, the fact that "isolated inci- 

82 

Er|c 90 



c3enC3 of unrest or apprehensi»:?n vere attributable tc the vearlag of the brovn arabands'* Xi* insuf fi- 
'cient t3 3«st£fv forbidding thes. Agulrre v. Tah::>ka Ind, Sch. ^ ist, , 311 F.Supp. 664, 666 (JI.D. Tex- 
1970). In another case seae students vore black and>ands vhtie an opposing faction wore white. 
Ihe schc^l attempted to justify its restrictions based on a potential altercation and on an expec- 
tation that black anaband wearers planned to initiate disruption. The court held that: 

What sore vas required at least was a detenaination, based on fact, not intuition, that 
the expected disruption vould prob^ly result fro« th^ exercise of the constitutional 
right [to wear an arsiyand] and chat foregoing such exercise would tend co »ake che ex- 
pected disruption substantially less probable or less severe- 

The court enjoined school officials frcfa interfering with students wearing the insignias. 

Butts V. Pallas Ind, !;ch, Oific, . 436 F.2d 72S, 731 (5th Cir* 1971). In Hatter v. Los Angeles City 

High Sch^ Hist, , ^52 r.ld 673 (9th Cir. 1971) the court extended Tinker to students wearing 

buttons oppcj^A to the school's chocolate sales. The appellate court in Hatter observed that the 

protected speech did not have to be of "great national concern," and^directed the crial court, 

which had dismissed the case, to hear it. Sec also Yench v. Stocfaaar . 4S3 F.2d 820, 824 (10th Cir. 

1973)(re&anded to deteraine if the wearing of a Mickey House hat at graduation cereaonles was the 

exercise of a right of constitutional dioeasions noting that the record was silent on this issue.) 

Accord , Jaacs v. Board of Educ , 461 F.2d«566 (2d Cir. 1972), cert, denied , 409 U.S. 1042 (1972) 

(court cannot dississ ceacher's case). On renand, che district court awarded back pay and rein- 



stated the teacher, who had peacefully displ^ed a black amband. 385 F.Supp. 209 (W.D.N. Y. 1974). 

There have been instances, however, when courts have upheld the right of schools to deny the 
use of arabands. Fo^ example, in Hill v. Lewis . 323 F.Supp. 55 (E.D.K.C- 1971), where so«e stu- 
dents wanted to near anabands to protest the Viet Kaa war, others wanted to wear arabands in sup- 
port of the vat. More than one-third of the students in che school were children of ailicary per- 
sonnel; chere were group deaonsc rations and councer-deoonsc rat ions; there were actual disruptions 
and chreats of violence » and at one point law enforcement officers had to be called. The ban on 
ana>ands applied equally co all factions within the school. In Vise v. Sauers . 345 F.Supp. 90 
(E.D.Fa. 1972), aff 'd without opinion . 481 F.2d 1400 (3rd Cir. 1973), the school allowed plain, 
single colored amOjands, b«t not ones saying "strike," "rally," or "stop che killing." The 
court relied on the Halted and temporary nature of the rule and the potentially disruptive situa- 
tion in the school at the time. 

In Williams v. Eaton, 468 1.2d 1079 (10th Cir. 1972), che courc allowed a universicy co deny 
achleces che righc co wear arabands on che playing field when che syabols were incended co convey 
hoscilicy cowards cheir opponents' religious beliefs. The court treated this as an alternative 
test to che Tinkar disruption cesc, finding it based on a "aandate of complete neutrality" on reli- 
gious aatters* The appellate court accepted the crial courc 's finding of face chat the athlete* s 



protest was not focused on the racial bias of their opponents, as they had contended* 

As expressly recognized by the Court in Tinker , soae types of s/abols (!,•£., the Confederate 
flag or the swastika) , convey long-established meanings which in normal circuiMtances will fre- 
quently evoke strong reactions and be classified as "fighting words." In one case, the district 
court ordered school officials and school personnel to refrain from wearing syabols of resistance 
to the court's desegregation order. The court recognized chat the Confederate battle flag may be 
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*a j;yH*<*| «! r*-.i*;t*ince to i^nhool integration and, to soce, n s>-2sbol of white racisn in gen<£rai" 
^ind tn^jt "the di^pljiy thxit flag Iby school officials] Is an affront to every i:ei;ro student in 
the scheoi Tiie court restricted its order to "syzhols or Indicia . . . <^xpressing the 

school board's or its ecployees ' desire to scaintain segregated schools . . . Individual 
stiidcnts wt-re not denied the right to exhibit the sane syzsbols. Saith v. St. Tacaany Parish Sch. 
Bd., 316 r.Sixpp. 1174, 1176-77 {£.0. La. 1970). afTd. 44< F.2d ^1^ C5th Cir. 1971). 

In another scho«:>l desegregation case, the court found ? :sufficient evidence of racial segrc- 
gation and refused plaintiff's request that the court ban'^uch eiableiss. The court held that stu- 
dents Bay use sycbols that are unwise or unjwpular or even offensive to a significant part of the 
student body so long as they were not disruptive. Banks v. Muncie Cotapunity Schools , 433 F.2d 
292 (7th Cir. 1970). In Banks the court allowed the continued use of a Con federate- type flag and 
nicknai&es, despite protests by blacks, holding that courts may not interfere unless the eablens 
art- directly related to the exercise of the constitutional right of free speech, are directly re- 
lated to a violation of equal protection rights, or disruption is likely to occur. See also 
Augustus v. Board of Public Instruction , 507 F.2d 152 (5th Cir. 1975), rev'ing ^ 361 F.Supp 383 
(K.D. Fla. 1973) (district court erred in not evaluating the school board's "regulation and en- 
forcement nechanisB to see if in fact they would elicinate the wain objection to the symbols (word 
•Rebels* and Confederate flag], their use as racial irriC3nts";dlstrict court had given injunctive 
relief against use of symbols) . 

In one case a tense racial situation served as justification for a school ban on Confederate 
ara patches and the like, and the court ruled for the school officials. Melton v. Young , 465 
F.2a 1332 (6th Cir. 1972), cert , denied , 411 U.S. 951 (1973); see also Guzick v. Drebus , 431 F.2d 
594 (6th Cir- 1970), cert, denied , 401 U.S. 948 (1971). 

Courts have held that soce syiabols can be banned because of the connection between the sy«- 
boi and the disruptive behavior of their users. In Hernandez v. School Dist. No. 1 of Denver , 
315 F.Supp. 289 (D.Coio. 1970), the court allowed the school to forbid the wearing of black berets 
because "the beret was used by plaintiffs as a symbol of their power to disrupt the conduct of 
the school and the exercise of control over the student body." Id\at 291. There was ample evi- 
dence that the same students were disruptive in other ways. — 

Finally, in these "akin to 'pure speech'" cases, the forecast of disruption does not ju«ti£y^^' 
an excessively repressive response by school officials, but only that which is necessary to main- 
tain order. In Karp v. Becken , 477 F.2d 171 (9th Cir. 1973) the appellate court reversed a de- 
cision by the trial court in favor of school officials for lack of substantial evidence to support 
a reasonable forecast of disruption. Id. at 176. The student in question was suspended for 
five days for displaying signs and distributing thera to other students; the signs protested the 
school's decision to let a p^articular teacher's contract expire. The court expressly found that 
the activity was "pure speech rather than conduct y" Id^. at 176, and applied the Tinker standard. 
The appellate court observed that there was evidence of potential tension which would justify the 
removal of the signs by school officials, but that this^ potential was not enough to justify the 
suspensions. In this case the lower court had agreed with school officials that the suspension 
was based on the student's conduct relative to a planned walk-out, but the appellate court noted 
that the school was willing to reduce the punishment if the student would agree to leave his . 
signs at home, and concluded that the punishnient was really for the sign activity and not the 
walk-out. 
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DEH3NSTRATI0XS, SIT-IKS, AKD WALK-Oirrs 



THE OISRUPTIOK TEST 




In cases of dcaonstiations and sit-ins, there is a greater likelihood of disruption because 
the activity frequently requires the student to be in the wrong place at the wrong ti«e. This is 
not always true, however, and where tise and place are appropriate, the court should recognize the 
absence of wrongful conduct (other than the isolated syiri>ol itself) and treat the syAolic conduce 
like speech, and tolerate expression in this for» unless it aeets the Tinker standards of saterial 
disruption. Thus, in Crayned v. City of Rockford , 40S U-S, 104 (1972) the Supreme Court struck 
down a city anti-plcketing ordinance which atteapted to seal off the area around a school fro« 
protect demonstrations. However, after invalidating an anti-picketing ordinance, the court upheld 
an anti-noise ordinance, provided it was interpreted and applied within the guidelines established 
by Tinker . The court held that "a public sidewalk adjacent to schosil grounds My not be declare*! 
off limits for expressive activity by menbers of the public," id. at 118, and that daytime picketing 
and handbilling on public grounds even near a school would be permissible if it were quiet, peace- 
ful and did not disturb the normal functioning of the school. But the state's interests in pro- 
moting education are real, too, and "schools could hardly tolerate boisterous demonstrators who 
drown out classroom conversation, make studying impossible, block entrances, or incite children to 
leave the schoolhouse." Id . at 119. 

Crayned involved a public demonstration on public land outside ^but near a classroom. Other 
courts have used a similar rationale to allow students and other members of the academic community 
' td demonstrate oft school property "as long as It Is no^ obstructive or disruptive/' Saunders v. 
Virginia Polytechnic Inst. . 417 F.2d 1127 (4th Cir. 1969). and .to allow handbilling in areas on a 
state university campus generally open to the public at large, Jones v. B oard of Regents, 436 F.2d 
618 (9th Cir. 1970). In these kinds of cases, as was true in Tinker , the "possibility of disorder 
by others cannot justify exclusion of persons from a place if they otherwise have a constitutional 
right ... to be present." Wrizht v. Georgia , 373 U.S. 284, 293 (19&3). 

Where students are in the wrong place at the wrong time, the courts have been fairly unanimous 
in upholding the right of schools to bar the activity and to discipline students taking part in it* 
Usually they apply the Tinker test. Evans v. State Bd. of Agriculture , 325 F.Supp 1353 (D. Colo 
1971) is typical. The court upheld a ban on demonstrations and the display of signs at an athletic 
event, citing a tense situation as justification. There was evidence of disruptive conduct as well 
as speech, to the point where campus police had to be called to stop a fight. "The situation was 
tense, and panic or riot was, more than a mere possibility." Id. at 1355. The demonstration, 
which included the display of signs, was plainly directed at alleged racist policies of the reli- ^ 
gious denomination governing the university which- had sent the opposing team. The court applied 
the Tinker standard. Accord . Esteban v. Central Missouri State Col. . ^415 F.2d 1077 (8th Cir. 1969), 
cert, denied . 398 U.S. 965 (1970); Barker v. Hardwav . 283' F.Supp. 228 (S.D.W.Va. 1968), aff*d per 
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curi^; 399 F.2d o3B {4rh Cir. 1963), cert, denied , 39^^^ U.S. 905 (1969) {pre-Tiakt£ case, but 
i^*mrt rtfiicd cm evidence uf disruption). 

Courts al^o agree thai d*c:onstr3tions in which ^cudcnts physicaixy deny access to school 
faciliti*2i;, vht^ther vic^ient or not, arc iikuvise unprocectcd by the conscicutlon. These include 
"sit-ins" and building "take-overs" in any for©. Cases of this type include Buttny v. Sallev, 
281 F.Supp. 280, (D. Colo. 1968): 

^V iiold chat U;ir Fir^t Arx;adirA?nt ^uaranc^e of freedom of speucli . . . does not give . - . 
{plaint if i-ij the right to prt,-\'ent iiccess to cacpiis facilities. . . - 

. . . Sit2ilarly plaintiffs . . . had a right to be where the/ were at the tiise in 
q*>t«55tion, but they did not have the right to exclude others from free oovesent in the 

See also Zanders v. Louisiana State Bd. of Hduc. . 281 F. Supp. 747, 762 (U*.D. La. 1968): 

Counsel for plaintiffs have cited no authority, and we have found none, which stands 
for Lhe proposition that activity which asounts to taking possession, physically and 
by force of numbers, of the College's property, thus effectively paralyzing operation 
of this public enterprise, is protected activity under the First Aaendisent. 

Hesiniscent of the Court in O'Brien , the Third Circuit in Sill v. Pennsylvania State Univ. . 467 
F.2d 463, 46^ (3d Cir. 1972) observed: ; 

iTjhe sere fact that free speech is intermingled with the conduct for which appellants 
were punished does not bring it within constitutional protection. 

See also. e> g. , Blantoo v. State Univ. of New York , 489 F.2d 377 (2d Cir. 1973) (sleep-in at 
donaitory lounge); Farrell v. Joel » 437 F.2d 160 (2d Cir. 1971) (sit-in and absence 
from class); Hercan v. University of South Carolina , 457 F.2d 902 (4th^ Cir. 1972) (sit-in); 
Haynes v. Dallas County Jr. Col. Dist. > 386 F.Supp. 208 (N'.D. Tex. 1974) ("access to the college 
bookstore and to stairways to classrooms was Impeded"); Furuiaoto v. Lyman , 362 F.Supp. 1267 
(N.D. Cal. 1973) (classroom disruption); Gebert v. Hoffnan , 336 F.Supp. 694 (E.D. Pa. 1972) (sit- 
in involving absence from class and forcing some classes to relocate); Consejo General de Estudi- 
antes v. University of Puerto Rico > 325 F.Supp. 453 CD. F.R. 1971) (sit-in at dean's office); 
Bistrick v. University of Sottch Carolina , 324 F.Supp. 942 (D. S.C. 1971) (sit-in and ousting 
of university officials); Wliitfield .v. Simpson , 312 F.Supp. 889 (E.D. 111. 1970); French v. 
Bashful, 303 F.Supp. 1333 (E.D. La. 1969), modified and aff'd per curiam ^ 425 F.2d 182 (5th Cir. 
1970) (dean's office sit-in); Sicgel v. Board of Regents , 308 F.Supp. 832 (N.D. Cal. 1970) (ex- 
horting others to commit illegal acts during demonstration); Brown v. Greer , 296 F.Supp. 595 
(S.D. Miss. 1969) (violent demonstration); Evers v. Birdsong , 287 F.Supp. 900 (S.D. Miss. 1968) 
(same) . 

Courts also generally find that boycotts and walkouts are disruptive of the educational process 
and thus clearly within Tinker's criteria" of material disruption. Dunn v. Tyler ind. Sch. Dist. , 
460 F. 2d' 137 (5th Cir. 1972). In Dunn the court ruled that "the school was authorized to act with 
regard to a mass refusal to attend classes." Id. at 142. See also Black Students of North Fort 
Myers Jr. -Sr. High Sch. v. WiJliaos , 335 F.Supp. 820 (M.D. Fla. 1972), aff'd per curiam . 470 F.2d 
957 (5th Cir. 1972); Hobson v. Ballev. 309 F.Supp. 1393 (U.^l Tenn. 1970). The court in Dunn also 
relied upon a tense atmosphere at the school. 460 F.2d at 145. 
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In Tate v. - ^rd of Ediic. . 453 F.2d 975 iSth Cir. 1972), Che court held that students 
cauld be disciplined far actundlng an uptional pep rally and thun valking out vhun "illxie" wcSs 
played; id. ac 97S. 

InassMidi as the walkout cook place during the fourth nusa>er on the progran and involved 
twenty-nine students we cannot Xind that no disruption of school "order and decorum" 
occurred or that this conduct vas a constitutionally protected fora of dissent. 

All of these decisions cited above applied the Tinker standard, except for p re -Tinker cases 
which applied a very sinilar "substantial disrqption" test. 

It should be noted that the school's authority over the school setting say extend to include 

at 

a rijiht to discipline students who are not directly disruptive but who fall to co«ply with reason- 
able school rules designed to restore order. There are two cases where the students were not 
clearly contributing to any "substantial disruption" of. the school process but where the courts 
nonetheless upheld disciplinary proceedings.. In both of the casest the eleaent of expression had 
becone subordinate and incidental, and the student's conduct was the pricary focus of the disci- 
plinary proceeding. Cf. , United States v. O'Brien , 391 U.S. 375 (1968) (discussed supra) . In 
Henaan v. Univ. of South Carolina , 457 F.2d 902 (1972) the court upheld an expulsion of a student 
peacefully participating in a sit-in where other students had engaged in misconduct (a lock out) 
and the expelled student had refused to obey an order to leave. In* Bistrick v. University of 
South Carolina , 32^ F.Supp. 942, 944 (D. S.C, 1971) the court noted the lack of evidence that 
plaintiff students had done anything to contribute to a lock-out of university officials, but up- 
held disciplinary action for fa^ilure to leave when ordered to In the context of the sit-in and 
lock-out there. These cases rest on very narrow fact situations, however, and they should not be 
extended to pernic school disciplinary action against bystanders who^e prescnse Is entirely 
innocent, as will be d'iscusscd below. 
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LEADERS AHD BYSTASDERS 



Because of the nui3>ers of persons taking part in large dewnst rat ions, there 1$ a real dan- 
ger that non-disrupttve students will be punished with the others. Of course, the evidence ad- 
duced ac the disciplinary hearing Mist liiJc the student to the disorderly d^nstration, boycott 
or sit-in. Two types of innocent students are often on hand at a disorderly dew>nstratlon: 
1) lel^ers and planners vho were to discover that their plans went beyond. their expectations; 
and 2) the curious or unaware student who happens uj>on the event and stays as an observer. 



Platoers 



^" g<^oSg^n V. Lincoln Univ. , 291 F.Supp. 161 (W.D. Mo. 1968), the court folind a lack of sub- 
stantial evidence tying the suspended students identified as "planers" of a dewnstration. to 
disturbances. The only evidence against thea tended to show that they planned a dennstration 
without any atte.pt to incite unlawful action by participants, and that there was disorder follow- 
ing the de«>nstration. However, the court in Jenkins v. Louisiana State Bd. of Educ. , 506 F.2d 
992 (5|h Cir. 1975) per«itted Crambling College to discipline leaders of. a aass deMmstration/ 
id. at 1001: 

« <ividence clearly shows that, at least as to Jenkins, Scotland Acorn, these 

leaders, organizers," and "instigators" of the boycott did provoke group action 
which led to violence. They did so not only by the simple expedient of making speeches 
urging a boycott, but by actively going about the-caapus in an effort "to gain support 
for the protest. They stimulated many members of the student body/ to an emotional 
state which erupted into the serious and destructive violence.^of the evening of November 
2, 1972. The record in this case demonstrates that these three students, fropi^time to 
time and in varying degrees, had a strong poi/er and influence over the conduct of their 
fellow students. The mere use of the descriptivo term "peaceful boycott" cannot, under 
the circumstances of this case, be used to imftunize and shield what was actually done. 
, The case against Pitre.is not as strong as that against the other three organizers. 
Nevertheless, the record supports the Board's finding that he was a part of the group 
as an active participant in the series of meetings which led to the disruptions. 



Bystanders 



Innocent bystanders, of course, .Should not be disciplined. Evidence that a student was pre- 
sent at the scene of a dembnktration, in the absence of evidence that he was present during actual 
disorder or^ during the announcement of an order to disperse was deemed inadequate to justify a 
suspension. Id. at 1001-02. Accord, Wong v. Hayakawa . 464 F.2d 1282 (9th Cir. 1972), cert, 
denied, 409 U.S. 1130 (1973), where the only evidence linking the disciplined students to a vio- 
lent aemonstration was the appearance of their names on a list of 454 persons arrested at the time. 
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fMflt ttSTlAIOTS 



tte ^MStiiM, •£ wlwtber •r not the scWl «*y rafulM fri#c awrml imm m trmtiamm is 

4HiaUc0M ca Cte tMttlM 4^ f rior rcvi«ir of ^ 4iscritactM #f liwratiiM. Sec S#ctiM 
lit tt> a>. at aao^* CM«raUy *f«afciiii» tlie w^imr m^fnnl M^imnt 

timi C« l«gitlMt« sclMol iMMWts im foUei«f traffie cwKral» illocatlMt cajatwi 

Mi slailar MtCMs umlaMi to cte cmcmc of cte —f t# cwwy ii at tte i»MitratlM* 
Ite fcior apfroval actem «Mt mUa ft^Um fo€ a ctear atat«Mt af pmiaaikla aai iapmiaal^la 
ttaa, tlaca aad «aMar atandaHa. TiiiitrVrr Flt^ ' V^ittT ^ W»^> (atriM^ 

ci^ of^iaaaca vhicii cafairai ^nte iicaaaaa af dm ftmit m tw lAa jmra 4caiai licaMaa aai 

caavictai); giaaotko w. > ^nlff ^ ^ (aipwtwalai caavictlaaa far 

teiiii^ aailcaaaai aaatiat la yabUc yaifc}. ta aa caaa. aanaMr* aM4 priac twrto# te aaai ft# 
af apaadi* la THf ' "f f^ Caf iiaa Jtata CmU. 272 r.Sapp. 947 <D.S«C. m?l 
.atraclL 4aw a caUc«a tmla rafairiag frtar apptaaa i far aa( 
caart aaM. M* ^ 



f aa pmaaM ttet ftala 1 la oa its faca a friar raatraiat aa tte ri#t ta f ra a i aa af 
afMeh Mi tiia riglit to aaaaafria. Ilia rala iaaa aat pacfarc ta fr*i§it mm^U^ 
aMdi Iwa ^aalitiaa tl»t ara aaarraprabla ta raap aa a ttla al laiii ia af caaiact: it 
fcaid^ita "paraiaa. calAratiaaa^ mA l i ai a ttratiaaa* vfitlMat friar affraval vithaat 
Mj fagai^ ta liaitiag ita froacriftioa to aiaa ai liaa imlvi^ a t t c iaia rr ar iiaraftiaa 
of ifaaiMtat acti^tiaa or a a a f aac aii l a gathcria^* Oa tUa ftaaai I ia aat faal that 
it ia aaeaaaary to Mka a f iaiiae aa to tlia aatera of tlia iamatratiaa. 

Urn alaa f^fa Daiwaity af Paarta tico . 377 r«Saff. 413, «2§ (O.P.I. If 74) «*ara tlia coart, 

ia aiiittaa ta rajactiag ralte agaiaat iaMaatratioaa^ aa Va«aa aai ovatteoait alao faaai tfcaa ta km 

IptaraliifUr prior raatraiatf . tat aaa Saoci w. Wm. 444 r.2i lOfi <4tfc CU.X^s^dmd^ 404 

».S* ff4 (If 71). 

Ia fmm Hilaa. 407 F.Zd 73. «4 (2i Cir. If4t) tlia coart iiatiafaiatoi batnaaa "'rasiatratiaff* 
aai *friar ^frovar aai ofbali a rafairaaaat that iwi tratioaa ^ ragiatarai 46 fcaara ia aivaaca 
aiiara I) tliara «iaa oo iaiicatioa tba ad^ol liooli attaapt to ataf aach iawaatratiaaa, bitt aaijr 
4mitmi to wrk out iataiU "ia food faitli,'' aai 2) tiM aaiiraraity hai aaia it claar tfcat it mmU 
aat tte mla to apoataaaoua icwaatratioaa. Tlia fifth circuit haa alaa afteli^a ragalatiaa 

fOfrtriai tha ''ragiatratioa** of iaaoaatratioM ia m^wsscm aad haa^ fmAxtmi iiacif liaa of ataiaatf 
aha ifoarai the regMlatioa. Ia asirlaaa y. Kartiaa. 410 F.2i 173 (Sth Cir. If 70). 451 f,ld 541 
CSrii Cir. If71)(par coriaa). cart, daaiad, ^ U.S. f30 (if 72), taa ataiaata challMiaad their aaa- 
faaaioaa for icaoaatratiaf afaioat tha mr ia Yiet te. Tha^ aara iiacif liaai poraaaat to a rfp»* 
Utiaa ahich specif iei tiaa. place aai aaaaer of peniaaihle (hat aat iapacsiaaihle) isMoatratioaa 
aai reftfired -reservatioos" he aaie 4f hours ia aivaaca. jyi. at 175. Tha caart caaaeatai aa 
actafl ereats* ii« at S76: 

There is oo conflict ia the eviience aor is aof issue raiaai coaeeraiaf thm dMoastrators* 
caaiact. They sat upoo the grass. They iatcnied to he aad uere sileat aatil the timm of 
their suspeasions. They had cauaed no injury to property thMselvef^ They had attracted 
a crowd of on^lookers. 
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rtlMl /olelr f4>r their irioUciM t©s a vaU4, ^tmmnl rmpilAtUm r^lrii^g, cbt; r«MmCiM W 

nm sCiMtefttii wre^ »rwvtfr, sittii^l in a place and a€ a tiw uiiicfe Ms mc 9m0mrlMM hf Cte 
r^iiatian^ Milch mtd€ availai»l« a '**Sll«ttt CEf^r^^M^ioii Artfa*" «iM bcUicM the Imms ttf mm 
t0 UQii p.m. and to 7:Mfi fi.x. <^Lleipe of ficiala vere viUi«« to aci iiMaiifg Ui« stiilMrt m 
rise ciia«^ of locaclM* ^ Mt litmrs. Cooctfrrlf^ Justice tfiaiabcrcy polate^ Mt thw it ete 
r^iatlM were co»tru#d ^ prohibit all 4«w»MtratioM it «m ovcrbrM^. I£« at MO. H» 
€iMerv«il» hfitftfver* that it Mir Cortli rwlM for tJkm mo portiralar ana, OMi ^Mt €Oll«i« 
officials •vr^' relyiag oo mco iMoral aia:boritir to Mlataia orior vhM 4iscipiiaiat tlio atwiaoM 
lit tlda caj»e tor their oon-coii^lianca vlth the actool'a tlM IteitatlM. I£. at Sii« 

SMe courts haire upheld the school's right to 4e^ the Me of ita facilltiM if tt rMtoitftp 
hei^vM the activity plamed wl4 he lllen^l. In ^ilerm teMota of Uaiy. of Cal,. 4tt f.M 

C9th €ir* mo}, cert, 4eaied> 401 U.S. ffi Uf U>p a atotot gfOM soocht tiie mo of « mImt- 
mitj hmiidini for a "VletiiM riMwni iMnt" vhich wald hMor "jMoc Ma vho had takM a plodfe Mt 
to serve la the arsed forces during th^ VietaM cMfilct." 14* at 4fS. the Uaiversity ChMcellor 
deaicd the truest after couasel std^i^ed him such a m<^1|^ Mold violate the Selective Service Act 
i^ich prehihits coMseLlois^ aiding^ or ^ttln^ the cvmIm of the draft. The coart foMd that 
the Miversity acted reasonably and refused to coMlder vhether or not the Metii^ wMld have hoM 
iitegal er vhether «helr coMtructioo of the Selective Service Act vm ancoMtitatloul. fee alao 
aaadveryer v, Marvlll . 479 f.2d 5U (9th Cir.|, cert, denied ^ ^14 t^.S. 1072 (W71) (the 
aaiverslty officials relied on the saM statute to dray a slailar Metiag Md the CMrt held that 
IpDod faUh vas a valid defense to an action hrou^t under 42 U.S.C. Sec. Ift3). FiMliy, a court 
upheld? a state university's dmial of the rli^t to have "a regional VietoM SforatoriM day 
observance**. CiMSon l-iiiv. VietnM ^toratoriun Conn r CIimom Tnlv , 304 r.Sopp. 129 (0. S.C. 
1969) . the court essphasiz^ tlie regional nature of the event and that the achmi Muld not he ahle 
to reatrain outsiders by the threar of disciplinary actiM. la these casM» ubere the Miversity 
f#aa asked to sake availj^le a building that is not routlMly Mde avallAie to atttdenftSt or to 
permit the use of its facilities by nm-studMtSy it ^Mld have greater diacretlM in decldii^ 
whether resources will be a^de available^ so long as it ttMts all (roapa refMOtlag mMch privi^ 
le^ equally and fairly and is equally generous to thMe eaprMSiag popular and aopopular visM. 
For a case vhere facilities were «cNitlnely Mde available to anyoM m|uMtiflg then exc^t plain* 
tiff and where the court required a sAool district to cent m auditorlM to plaintiff » see 
Umtionmi Socialist Wtlte People's rarty v. Itiaaers> 473 r.2d 1010 (4th Cir. 1973). See also 
section in (A)(2), at pp. 69- 71^ s«pra and ill (C), infra. 
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Ifie courts re^'ictfing discipline procedures in syrd>oiic speedi cases generally ^ply the 
principles of Tinker and require a clear possibility of s^^jsiantial disruption before persitting 
school officials to regulate students. Generally, tlic display of a silent sydbol or sign vhile 
the student is goins about his or her nonaal business — and is in the rigxit place at Uic ri^ht 
tiiac — vill be protected. Only in excrcaeely unusual situations, sudi as in the tense atros- 
phere acco#anying a court-ordered sdiool dcscgrei;atlon effort, vill a ban on such displays be 
judicially countenanced. Other fonss of syafcoiic speech often involve »ore noise, aoveiaent and 
soeetiaes disorder and violence «hidi could be regulated as conduct rather than speech. In diese 
cases the Iwer courts have typically said that they vould apply the Tinker test and have found 
that substantial disri^tion did occur. l*liere tlie court is asked to consider prior approval of 
deacmst rations^ it should Jae clear that tiie prior restraint docs not work on the free speedi 
aspects of the denxmst ration. Ihe rules should focus exclusively on reasonable details as to the 
ti«»e, place and sanner of peraissible and iaapenaissible deocsnstrations- Prior restraint of 
buttons awd other silent sysbols inhere the bearer otherwise pursues a nonsal routine should be 
treated as prior restraints on pure speech and reviewed by the stricter standards set forth in 
Section III (A) {2) at 62-66, supra - 



P.M. Lines 



Center for Law and Education 



July 30, 1975 
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III(AK4) IlicKighteof Oi^anizalions 



^'e start vlth the preaise that the rights to assemble peaceably and to petition 
for a redress of grievances are Mong the aost precious of the liberties safeguarded 
by the Bill of Rights. Hiese rights, aorecver, are intisately connected both in 
origin and in purpose^ vith the other First Aaez^aent rights of free speech and free 
press. *'All these, though not identical, are inseparable." Thopas v. Collins , 323 
U.S. 516 . (19^5). 

ratf of Aaerica v. Illinois State Bar Ass'n , 389 U.S. 217, 222 (1967). The rights of students to 
band together into peraanent groups is based squarely on the first aaendneat. Of course, these 
groups could exist off caapus as veil as on, but student organizations generally benefit froa 
official recognition bv school authorities. It helps the organization in finding aeabers, facil- 
ities, and status. Vhere a school or university denies recognition to a group, the group could 
argue that the denial is an abridgement of freedoa of speech, or the "right of the people - 
peaceably to assei^le, and to petition the Govemaent for a redress of grievances." This argu- 
aent is obvious in cases vhere the group has banded together around the advocacy of a particular 
ideology or particular political goals. It is not as readily apparent for social groups. See 
Vaugh V. Board of Trustees , 237 U.S. 598 (1915) (prohibiting Fraternities). Huj^hes v. School 
Bd. , 323 U.S. 685 (1945) (saae); Webb v. State Univ. of New York , 125 F.Supp. 910, (??.D. K'.Y.) 
(Judge L. Hand), appeal disnissed t 3^8 U.S. 867 (195^) (safee). The latter nay nonetheless claia 
a violation of equal protection, which is discussed in greater detail in this Manual in Section 
Iir(C), infra . 

Political and ideological organizations. — even if unpopular — are entitled to recognition 
If the school or university recognizes organizations at all, and they aay be denied recogni- 
tion for reasons relating to the particular political or other ideas forwarded by the organiza- 
tion. Healy v. James , 408 U.S. 169 (1972). 

In ilealy , students at a state college orgfanized a local group patterned after the National 
Students for a Dcnocratic Society (SDS) and sought the college's official recognition as a 
canpus organization. The president of the college refused thea recognition. The students sued 
and were denied relief in the district court and the court of appeals. The Supreme Court re- 
versed and rcnanded the casc- 
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^•.**nc* i . -zr.lz.^'!c* :ir*^ i jitU-^L-TAlh ^rieti^irvnt inivr*-*^t ais-i lt*4 mfrsr5;^*^2«.*nl in irii^ 
Citir^4. >-*.rf*r al ^ i*^*-*- ..wr. lifit- C.^^rl h^^ held tluit rij^ht ti? a^j^^'^i^U* «^t>t',», ^t.iu-d, 

iTTTC^i^nt ... is rhe 4eaSil 3f use? csnpus facilities for st»<*s^ings and c»th^T 

f-»riti*?ncrfi* ;isi;oc4ati4»niiI inier**si:s ai*?c vcire circuascribed by the Jt^ni^l 3C»t 
'j^e c^nz^ns ^llcnin l5*?ar4!s anJ the sdioal newspaper. . , - *toriC0\*:r^ t^^- 
^r;r3niratl4*n's abiiitv to participate in the intellectual gi^'e and take of caspuH 
leisure ^ ani to pxirs«e it^? state^J purpi?se5, is liiaitei by d<*niai of access to the 
'r^ist >:nrv 53edia for -^T»nicatin5^ vith the adninistratien. faculty a^abcrs, and i^tlier 
*:?:y^lii'-;t*?. ?»jch Ss-3e4 ift^f nts cannot be vieved as insubstantial* 

TW > ll'/fi.* argued that the sfideats* riijhts vere nt^t infringed as they still could iseet as 
a ijroup *»f? c.iT::pu?i^ thev «^tili could distribute literature off cas^Jus, and they still couid 
^H-t ti^^eth^r *?n <:a:^us. an individuals. Justice Povell dismissed that arguscnt, ^OS at 
161= 

{TJhe C!<?nstltuti*?n's protection is not Italted to direct interference vith funda- 
TAntal rit5hrs. *. . . ^Tli**^ ^xcu;/** poi^sibU- ?!n!Lty to iTii^ci oijtNide tlic l^r^p53^* 
cccssuniiy dees not ameliorate significantly the disabilities ictposed bv the Presi- 
dent's actions. >*e are not free to disregard the practical realicies- 

^reover? the Court held that "the effect of the college's denial of recognition vas a fora of 
prior restraint" vhich placed a "*hcavy burden" on it to demonstrate the appropriateness of its 
action, rather than the students having the burden to shov they vere entitled to recognition. 

Justice Povell then exanlned the four possible justifications the school relied upon in 
rttiusiifi; to recognize the group. First , the school observed that the organization was affili- 
ated with a national group of questionable reputation. This was not sufficient as a justifica- 
tion, as riglits and privileges of a citizen cannot be infringed because of 7,nilt hv associ.i- 
tion alone. "The governaent has the burden of establishing a knowing affiliation with an organ- 
ization possessing unlawful ains and goals, and a specific intent to further those illegal aiias." 
^08 U.S. at 186. 

Second , "The iaere disagreement of the President with the group's philosophy affords no rea- 
son to deny it recognition." 408 U.S. at 187. 

Third , the court agreed with the college that it could properly refuse recognition of a 
group that was actually disruptive; but the Court found no evidence of actual disruption. The 
Court referred to Brandenburg v. C^io , 395 U.S. 444 (1969), where a distinction was isade between 
cere advocacy and advocacy inciting inainent lawless action. While schools may prohibit lawless 
action, they can also prohibit acts that materially and substantially disrupt discipline. 
Despite this broader power to regulate action, the distinction between advocacy and action is 
still valid in defining when the state's interests are sufficient to Interfere with first 
an^ndnrent rights in the school .context. 

Fourth , and the only possible legal basis the Court saw for denying recognition, the Court 
ruled that if retrial established that there was a. rcquireaent that all recognized groups affirm 
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that they v<nild €oizply vith rcisoniible c^us regulaticns and that S0S refused, rcccgnitioa 
cotild be denied. "fXjhe bene^fits of ?;3rtieipati<?n in the internal life of the college cosisunity 
say be denli*d xo any group that reserves the right to %«iolate any %'alid caapus rules with vhSch 
it disagrees." 508 U.S. at 193-19^. Because the record vas unclear vhether the SDS vould proaist 
to abide by reasonable regulations, the case vas reaanded. The Court's reference to "valid" 
rules is notevorthy. 

In a case subsequent to Healy , a court found sufficient evidence that a proposed chapter of 
the Voun§ Socialist Alii-mce, "by its constituency and its admitted purposes," vent beyond acre 
advocacy and thus could be denied caap us recognition. Xerkey v. Board of Regents , 346 F.Supp. 
1296 (!:.D. Fla. 1972), vacated as aeot , 493 F-2d 790 {5th Cir. 1974). The court found it signl^ 
f icant that t*-ro of the applicants for the organization had been arrested for disruptive activity 
both on and off caz^us and that one had since been expelled. 

However, a court has found it insufficient to deny recognition that the group sight insti- 
tute "'frivolous, vexations, and hzr:issinf; (court] actions to iopede the legitinuite function of 
the uni'/ersitv. •" University of S. Mississippi Chapter of the Mississippi CLU v. University of 
S. Mississippi , 452 F.2d 564, 565 (5th Cir. 1971). See also^ ACLU of Virginia v. Radford Col. , 
315 F. Supp. 893 (W.D. \'a. 1970) (granting declaratory relief to organization seeking college 
recognition): Carvin v. Rosenau , 455 F-2d 233 {6th Cir. 1972) (holding that denial of recognition 
stated claia to relief); Hudson v. Harris , 478 F.2d 244 (10th Cir. 1973); Dixon v. Beresh . 
361 F.Supp. 253 (E.D- Mich. 1973) (finding unconstitutional high school's refusal to recognize 
t'^o organizations) . 

Once a ca&pus organization has been recognized or registered, the school can not treat it 
differently f roa other recognized or registered groups. In Wood v. Davison , 351 F.Supp. 543 
(!«.D. Ga. 1972) the University of Georgia denied a registered honosexual group the right to use 
university facilities for a regional conference to organize a Southeastern hoxiosexual organiza- 
tion and dance. The court reversed the school's decision on first asendaent grounds as enuncia- 
ted in Healv. The court noted this vas a ptior restraint and thus the school had a heavy burden 
Co justify it. Moreover , the school has to notify the organization of Its objections and to 
give it a reasonable tise to cure the irregularity. The school aust provide the organization 
with minimal due process ~ notice and an opportunity to be heard. 

A siailar problem arose in Cay Students Organization of the Univ. of Ncv Hampshire v. 
Bonner , 367 F.Supp. 1088 (D.N.H. 1974), modified and aff'd , 509 F.2d 652 {1st Cir, 1974). A 
state university had denied the use of its facilities to an already recognized homosexual 
group for social functions. The lower court held that because of "the pervasive importance of 
social functions in the university setting" Healy extends first amendment protection to cover 
dances and other social events. The appellate court acknowledged that a university has latitude 
in regulating social organizations, "its efforts to restrict the activities of a cmscoriented 
group like the CSO stand on a different footing." 509 F.2d at 659. The appellate court based 
its decision on the associational rights of CSO members » as well as free speech. Id^, at 660-663. 
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tfjis <^ast; also provider an .titcrnativo b^sL^ for the ruling --'hich could be tiseful to social 
organizations Kcneraliy. Hie low-cr ^rourt aIbo relied on the equ^l protection cLiuse» stating 
that "a st«it£ authority sLitst «1 «it« sisiLnrly sitaatcd organizations In an even-handed fs-mner.** 
36? F.Supp. at 1097. The appellate court i»'as silent on this issue. Cf. Florida State L'niv^ 3ap- 
t^gf^ Local 18SQ of the AFT v. Florida Sd. of Regents , 355 F.Supp. 594 (N.D. Fla. 1973) <a state 
uai^'tsrsity can not deny the use of its facilities to a union «hen it perialts other siiallariy 
situated orjganizations those privili^Kes.) 

Of course, vherc organizations seek to hold dcrx>n5trations^ isass nectings or sinilar activ- 
ities » the school or university has soae pow'er to llrsit or deny use of its facilities «here there 
is a valid reason for doing so — such as pre-existing cocsitsent to another event. The standard 
to be used in deciding vhether the university has acted properly in such cases is discussed in 
section 111(A)(3), at pp. 89-90, :$upra . Likewise, organizations arc not privileged under the 
first anendnent to dcnand special privilege or special support. A school docs not infringe on 
the rights of an organization vhen, as a party to the contract, it cancels an order for a filia 
vhich it detensined, after prcvie-ring it, vould be inappropriate to sponsor as part of its edu- 
cational program, provided there is no constitutional violation. Associated Students of ^^cstern 
Kentucky Univ. v. Downing . 475 F.2d 1132 (6th Cir. , cert, denied , 414 U.S. 873 (1973). Nor is a 
university required to collect voluntary student lees for a recognized group. Cur ran v. Beneyct , 
79 IMsc.ld 547, 360 N.Y.S.2d 582 (Sup. Ct. 1974). 

The general right to free speech and assenbly has also been applied to protect the iscisbership 
lists of organizations froza state inspection in certain situations. KAACP v. Alabaiaa , 357 U.S. 
449 (1958); see also Bates v. Little Rock , 361 U.S. 516 (1960). This general principle was also 
in issue in Eisen v. Regents of Univ. of Calif. , 269 Cal. App. 2d 696, 75 Cal. Rptr. 45 (Cc. App. 
1969), where the university sought disclosure of records disclosing nanes of officers and the 
purpose of the organization as a condition to official recognition as a campus organization. The 
trial court dismissed the case and the court of appeals affirmed, finding the state's compelling 
interest in knowing who was using university facilities sufficiently strong to justify this minimal 
infringement on plaintiff's rights. Tlie court noted, "the absence of any immediate and direct 
threat?* of phy±;iral or other danger, as were adnittodly prf?sent in NAACF v. Al>ihama 75 
Cal. Rptr* at 51. See also 37 ALR 3d 1311. 



Michael LoweiL^ 

Center for Law and Education 
July 15, 1975 
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111(A)(5) Access lo Views of Others 



SPEAKERS 

In a nuaber of cases involving speakers excluded frca university caspuses by adsiniscracors, 
courts have found chac the exclusion violated the first anendaent, in particular the right of the 
audience to hear the speaker.* Thus, in Brooks v. Auburn Univ . , 412 F.2d 1171 (5th Cir. 19^9) 
the court said: "The First Aaendraent . . . embraces the right to hear." See also Molpus v. Fortune , 
311 F.Supp. 240, 245 Miss.), aff*d, 432 F. 2d 916 (5th Cir. 1970) (Clearinghouse Review No. 

16,924), Lament v. Postasaster General , 381 U.S. 301 (1965). Accordingly students denied the right 
to hear have standing to sue even if the potential speaker does not join as a plaintiff. Swith v. 
University of Tenn. , 300 F.Supp. 777, 780 (E.D.Tenn. 1969). 

Many of the cases have involved something less than unanimous or even substantial sentiiaenc on 
the-;part of the student body to hear the speaker. Usually there was only a small group desiring to 
hear a person with unpopular views. This has not deterred most courts from finding that the right 
to hear still controlled. In Molpus , the question was whether a Black nan could speak at the Uni- 
versity of Mississippi, where there were only 200 Black students out of 6,000. The court found for 
the minority who had invited the speaker, saying: "The rights here involved are First Amendment 
Rights — the right to peaceably assemble, the right to speak, and the right to hear .... The 
right to hear is applicable to a state university." Id. at 245. The appellate court rejected 
plaintiff's request for more comprehensive relief which would shift to the school the burden of 
taking the speaker issue to court when it desires to bar a speaker. 432 F.2d 916. 

Often courts couple the first amendment right to hear a speaker with the first amendment right 
to associate. In Healy v. James , 408 U.S. 169, 181 (1972), the Court explained: 

Among the rights protected by the First Amendment is the right of Individuals to 
associate to further their personal beliefs. While the freedom of association is not 
explicitly set out in the Amendment, it has long been held to be implicit in the free- 
doms of speech, assembly, and petition. 

The court in Snyder v. Board of Trustees^ of Univ. of Illinois , 286 F.Supp. 927 (N.D.Ill. 1968), 
found the right of students to listen to be bound up with the associational right. The court said, 
id. at 932; 

^Another part of this manual dezla with the right of speakers to have access to a forum controlled 
by the school. See Part III (A)(2), at 67-71 supra * 

« 
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... we see no reason why the audience should be precluded fron asserting their 
interests, cerely because the speaker is disinclined to wage a legal battle. There 
xs a First Acendaent right to peacefully assemble to listen to the speaker of one's 
choice, which say not be inpaired by state legislation any nore than the right of the 
speaker say be impaired. 

In aany of the cases in this area, if not in all,, the courts distinguish between the univer- 
sities' obligation to have a policy of pexiaitting outside speakers, and, once they adopt such a 
policy, their constitutional duty to operate it fairly and without discrimination against the 
content of any particular speech. In short, once a university permits outside speakers, it must 
allow all speakers invited by legitimate cacpus groups as long as the speakers do not create a 
clear and present danger of aaterially disrupting the functioning of the campus. See, je.£. , Stacy 
V. Williaas , 306 F.Supp. 963 (K.D.Miss. 1969), aff 'd , 446 F.2d 1366 (5th Cir. 1971). There, dis- 
cussing the university's regulations governing of f-campus' speaker policy, the court said that stu- 
dents' rights to hear or speak could not be exercised whenever and wherever they desired, and like- 
wise, id^. at 970-71: 

. . . neither is the power of the Board, upon consent to outside speakers, so unfettered 
that it can be exercised in censorship over what is and what is not acceptable or in 
other arbitrary fashion. . . . 

... As it opens the lecture halls it must do so nondiscriininatorily . 

(In a sequel to this case, the court came very close to citing the university for contempt in re- 
scinding permission previously granted to let Charles Evers speak. It did not do so because the 
action should properly have originated with the same three judge court which entered the order in 
1969. Sracv v, Williams > 312 F.Supp. 742 (ii^.D. Miss. 1970). 

In Snyder v. Board of Trustees of Univ. of Illinois , 286 F.Supp. 927, 933 (N.D.Xll. 1968), the 
court made the same point as was made in the 1969 Stacy decision: 

It is clear from the record here that the University of Illinois has adopted an open 
door policy with regard to guest speakers, allowing any guest speaker who had been in- 
vited by a recognized student group, to speak at a reasonable time, space permitting; 
but that the University denied plaintiffs the opportunity to hear the speaker of their 
choice, solely on the basis of the speake.r's associations and the views to be espoused. 

Th.e legal basis for this requirement of non-discriminatory policies has varied. In some cases 
courts have said that any regulations which govern speech are to be treated with suspicion, and will 
be acceptable only if based on a narrow clear and present danger standard. Id^# at 933. On the 
other hand, in Brooks v. Auburn Univ > , 412 F.2d 1171 (5th Cir. 1969), the court found constitution- 
ally unacceptable a situation where a university had no regulations governing off -campus speakers 
and the university president had total discretion to choose. Here, the court based its finding on 
the reasoning Id. at 1172-73, that — 

such a situation of no rules or regulations may be equated with a licensing system to 

speak or hear and this has been long prohibited. Cantwell v. Connecticut (citation omitted)-. 

Dickson V. Sitterson > 280 F.Supp. 486 (M.D.N.C. 1968) treated virtually the same factual situa- 
tion slightly differently under the law. The regulations of the University of North Carolina pro- 
hibited any speakers who were Communists, who had taken the fifth amendment with regard to questions 
T ** ^ about their communist activities, or who were known to advocate the overthrow of the constitutions 
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of the United States or North Carolina. Tne court noted that nany speakers came to the campus 
each year. Kej»ardinft speakers wh^jse ComunLiit affiliaLions woufd have disqualified them under the 
re$;uIations, the court held that they could ^peak because the regulations were unconstitutionally 
vague. (However, in dicta t!ie court appeared to accept the constitutionality of more specific 
regulations that prohibited Coirjnunists from speaking). See also Duke v. Texas , 327 F.Supp. 1218, 
1228 (E.D. Tex. 1971) ^ rev'd on other grounds , ^77 F.2d 2AA (5th Cir.) cert, denied, A15 U.S. 978 
(1973) , where the court stated that standards of permissible vagueness in statutes and regulations 
are strict where first amendment rights are involved. In general, once a university adopts a 
policy allowing recognized campus groups to invite speakers, the regulations by which che univer- 
sity may denv permission for the appearance of speakers must be clearly and narrowly worded. 
Smith V. University of Tennessee , 300 F.Supp. 777 (£.0. Tenn. 1969). For further discussion of 
cases Involving the issues of vagueness and overbreadth in the universities' rules stipulating 
vhen speakers may be invited, see Part III (A)(6) at pp. 102, 105, infra . 

In Vail v. Board of Educ. of Portsmouth Sch. Dlst. , 354 F.Supp. 592 (D.N'.H. 1973), remanded 
for fuller relief , 502 F.2d 1159 (1st Cir. 1973), the court examined school rules governing not 
only distribution of literature but also access to speakers. The district court did not include 
any provision for outside speakers in its original decision, because the speaker whom the students 
sought to hear was a Socialist Workers Party candidate for an election which was over. The court 
merely a«;I<ed che parties to settle the matter (and certain literature distribution rules) amicably. 
As this seemed Lnpossiblc, the plaintirfs appealed. The circuit court indicated in an unpublished 
opinion that the district court should make a definitive ruling on the speaker policy, and advised 
that the absence of standards left too much discretion in the hands of the school officials. 
(Civil No. 73-1243, Dec. 4, 1973: under first circuit rule, not to be used as precedent in un- 
related cases.) The final district court order Is reproduced as an appendix to Part III (A)(2) 
at 75-80, supra . Briefly, the court ordered the school to permit any student tp request permis- 
, slon to Invite any speaker, and required that the school grant such permission on a first-come, 
first-^;erved basis, and make a certain number of days available each year for this purpose. 

In cases where che off-campus speakers ^'ere to be paid by the universities, the same basic 
principles should apply. In Brooks v. Auburn Univ.. , 412 F.2d 1171, 1173 (5th Cir. 1969), the 

o 

court held that absent a claim that the speaker s appearance would lead co violence or disrupcion, 
che universicy presidenc could not refuse to have a speaker or pay his fees and expenses when that 
speaker had been invited under normal procedures. A university has no obligation to spend its 
money on outside lecturers, but If it does so then it must do so equitably and without discrimina- 
tion against the content of their ideas, except insofar as those ideas may be materially disrup- 
tive. Cf. Associated Students of Western Kentucky Univ. v. Downing , 475 F.2d 1132 (6th (fir.), 
cert, denied , 414 U.S. 873 (1973) (school permitted to cancel its co-sponsorship of a film). One 
way to- satisfy the constitutional standards which have been set up in this area would be for 
every recognized student group to have a pro-rata share of the money which the university allo- 
cates for outside speakers. Or, a lottery system which awarded money to some of the campus groups, 
could be used if there were not enough money for all groups'/ 
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TEXT BOOKS 

With regard to a school or university's obligation under the first amendment to have certain 
books on its shelves » the general principles discussed above concerning speakers are applicable. A 
principal or school board may not act arbitrarily or capriciously in rejecting the requests of 
teachers, parents » or students for text or library books. A school should not be required to buy 
every book, but should allow representation of those who have a legitimate interest- in its policies: 
parents, students, teachers, community members, and administrators. Cf . , Vought v. .Van Bur eh Pub . 
Sch . , 306 F.Supp. 1388 (E.D.Mich. 1969) (due process case; finding a right of the student to pos- 
sess certain literature disapproved by the school). 

Although it upheld the decision of a school board to disregard the recommendations of its 
teachers regarding the purchase of two novels for inclusion in a course curriculum, Minarcini v. 
Strongsville City Sch. Dist ., 384 F.Supp. 698 (N.D. Ohio 1974) does not contradict the trend in 
speaker cases. The Minarcini court issued an elaborate discussion of the procedures followed by the i 
school board in that particular case. Emphasizing the fact that there was no issue of obscenity, 
the court held in favor of the school board because of Ohio's mandate to boards of education to 
purchase textbooks and because the board in question acted upon the recommendations of representa- 

tives of various constituencies. Id. at—706^ — 3!hA^.lgtlr-ir■^ mnrt r^Tre fullv noted that had the 

board acted arbitrarily or capriciously, plaintiffs' first and fourteenth amendment rights wouJd 
have been violated. Id . at 706. The court was aware that students could obtain the books in the 
library, and that, fact suggests another possible basis on which Minarcini is distinguished from 
^speaker cases: only a limited number of books may be included in a course curriculum, while there ^ 
is an opportunity to invite many speakers (or purchase many library books) . 

Similarly, Presidents Council, Dist. 25 v. Community Sch. Bd. No. 25 , 457 F.2d 289 (2d Cir.), 
cert, denied , 409 U.S. 998 (1972), is not Contrary to the speaker cases. Although the second 
circuit refused to reviev the decision of a school board to remove a particular book from a junior 
high s,chool library, the court fully recognized plaintiffs* first amendment -argument. The holding 
was prompted by the undisputed record that the New York legislature had* delegated responsibility 
for selection of library materials to community school boards. 

Thus, whereas the speaker cases generally involved circumstances in which student organizations 
were delegated the privilege of inviting speakers, the textbook cases entail situations where the 
responsibility rests with the school board, having been delegated by the state. Only if the school 
board acts arbitrarily or capriciously in denying student access to certain books will a court inter- 
vene to protect first amendment rights. 

Lawrence G.. Green ^ 
Center for Law and Education 
August 1975 
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III(AK6) Overbreadth 



THE OVERBREADTH DOCTRINE 

Sometimes laws or regulatloos are drafted so that they prohibit both protected and unprotected 
conduct or expression. Where a law is drafted, in such a way that the proscriptions on protected 
and unprotected activity cannot be separated, the entire law must fail. The basic rule of the 
overbreadth doctrine, as expressed by the Supreme Court in the classic case of Thornhill v. Ala- 
bama , 310 U.S. 88, 97 (1940) requires the courts to invalidate a statute which: 

. . . sweeps within Its ambit other activities that in ordinary circumstances 
^constitute an exercise of freedom* of speech or of the press. ' * 

The Court in Thornhill feared that the overbroad law would have a "chilling effect" on the ^ , 
exercise of free speech rights, because only the most bold would continue to assert these 
"righryiiria-robiis^mannex. -, while ot hers would exercise greater restraint, in order to stay 
within the confines of the overly broad lawT ThT'over^teadirh-doc^t^ to strike 

down broadly drawn laws prohibiting picketing, Thornhill v. Alabama , 310 U.S. 88 T^'AO); 
soliciting by an attorney, NAACP v. Button , 371 U.S. 415 (1963); bfeacfi of the peace. 
Brown .v. Louis ana, 383 U.S. 131 (1966); Cox v. Louisiana , 379 U.S. 536 (1965); the display 
of a red flag as a symbol of opposition to organized government, Stromberg v. California , 
283 U.S. 359 (1931); and obscenity, e.^. Miller v. California , 413 U.S. 15 (1973). This 
rule. In its classic form, also applies to the school environment. As observed by one court . 
striking down state-wide regulations forbidding demonstrations on campus without prior 
approval: " , 

(Tjhese regulations are grossly overbroad, sweeping within their net both the perfectly 
harmless — a single, silent protester holding a sign in the middle of the campus 
^ .in mid-day — and the extremely dangerous. Such broadside attacks on the rights of 
free expression are— repugnant_to_our constitutional scheme. 

Marin v. University of Puerto Rico , 377 F.Supp. 613, 62?TdjFTr.^19740t— See^also Nitzberg 
V. Parks , Civ. No. 74-1839, 4th Cir. Apr. 14, 1975. Jacobs v^ Board of Sch. Comm'rs , 490 
F. 2d 601 (7th Clr. 1973)', vacated , as moot , 420 U.S. 128 (1975); Shanley v. Northeast Ind . . 
Sch. Dist ., 462 F.2d 960 (Sth.Cir. 1972); Eisner v. Stamford Bd. .of Educ, > F.2d 803 
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C2d Cir. 1^71): Jt?neK v. Bear J of ^^cats of. Univ. of Ariz .. ^36 F. 24 618 {9th Cir. 1S70); 
Ciatr^ Y. Stato Bd, of €<!uv.> 384 F.^up?. 674 (D.F.It. I97ii) ( three- judj^e court); Cf. 
ra?!s h V, ?.^?arJ i^f _Ctir,ir,^r->, ^in r.s. ^*^7 fl973> (lover cciittA upheld a chal!en|;ed reg'ilati-^a 
^^.altmr ^*:erht^:idth rh^ir-t-'^: thcv *vri* revc-rj«i?d vrirhoat ref<irence to this oolnt). 

ilstrl«-i: cciirt and the eighth circuit upheld a rule schidt forbade "Indecent 
ccncycr or i5>2.ch/' 332 F-?;u?n. 1321, 1322 flC.n. M«>. 1971), aff'd , 464 F.2d m (Sth Cir. 
1972), rev'd, 410 U.5. 667 (1973). the Supreae Onjrt did not specifically coasent on the 
overbreadth issue vhen it reversed, bat the decision is clear that the accei^ted regulation 
(of distribution of an underground newspaper containing soae vulgarities) vas in violation 
*?t th#.' first a:!:endsent- Inasmuch as the regulation authorized disciplinary ^actio^i against 
studenti; for protected speech, as veil as genuinely obscene speech, it vas obviously 
t>verbr.?ad. 

A sister doctrine to the overbreadth rule is the rule against vagueness. Vhile over- 
breadth is a problcn sore uniquely lirsited to free speech areas, vagueness is a potential 
probiea vherever a serious sanction is to be iisposed. ^Nonetheless , since any vague statute 
runs Che risk of pcmittin^ judge or jury to construe it with an overbroad result the cases 
applying this doctrine should also be consulted. See section III (D) (2), infra , p. 193 et seq. 
of this sanuai for a discussion of these cases. There is no essential difference betveen 
statutes held to be vague in free expression cases and those held to be overbroad, other 
than senantic- Sslien applied to free expression situations, the vagueness probiea is identical 
to the overbreadth problen- Compare, for cxaaple, the Thornhill principle to that ennunciated 
in Gravned v. Rockford , 40S U.S. 104, 109 (1972): 

. . . vhere a vague statute "abutCs] upon a sensitive area of basic First Aiaendjsenr 
^j^eedoas," it "operates to inhibit the exercise of [those] freedotas." Uncertain, 
fieanins^s inevitably lead citizens to "'steer far wider of the unlawful zone' . - . 
than if the boundaries of the forbidden areas were clearly marked." 

In Crayned the Suprcae Court struck down an anti-'picketing ordinance which attenpted to bar ^ 
such activity fron the vicinity of "a school, while upholding an anti-noise ordinance. 

There is, however, one essential legal difference between overbreadth and vaguenes^? 
in. the free speech context. Vhi'l.e a vague rule which touches upon first aoendoent rights 
is necessarily overbroad, the overly broad rule is not necessarily vague. An overly broad 
rule can also be one which explicitly and clearly forbids conduct which can also include 
protected first amendrsent rights. For example, a law barring speakers frp« campus if they 

have ever pleaded the fifth anendaent is quite clear, but it inhibits protected free speech 

beyond what is necessary to any legltiaate educational function. See, £.J5.. , Dickson v . 

^itterson, 280 F-Supp. 486 (M.D. ^^C. 1968) (three judge court). 

The overbreadth doctrine is most pertinent where a law attempts to regulate some improper - 

conduct, and does so in a way which permits authorities to regulate* expression as well. 

Therefore, the overbreadth issue is likely to arise in cases where speech and conduct are 

mixed. 

Overbreadth also, applies where the law or regulation attempts to regulate those words 
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which are classified as heycnd the protection cz the first asendaent — KJbscenlcy, "fighting 

words*" and defsas^tSon. Here the ovesi^rcadth'^.strico vould require jiarrotf and precise 

* 

definitifxis of the forbidden vords Cer ather foras of expression). See section III (A)(2) 
s;n>ra at 48-55. 

la the school context oved>readth usually is an issue in cases involving such fores 
of expression as display of syi&ols, the publication and distribution of literature, the 
staging of a dessenstration , or the invitation of outside speakers- 

A leading recent case is Jac<^s v> Board of Sch. Cons* rs / 490 F.2d 601, 604 {7th Cir* 1973), 
vacated as gx>oC f 420 T-S. 128 (1975).. The court voided the following rule: 

student shall distribute in any school any literature that is - - - either by 
its content or by rhe sanner of distribution itself, productive of, or likely to 
produce a significant disruption of the norsal educational processes, functions or 
purposes in any of the Indianap£*lis schools, or injury to others. 

The court said, id. at 605-06: 

(The rule is ] ... unconstitutionally overbroad. In United St:Ates v. Oellinger, 
- . - 472 F.2d at 357, this court stated' "The doctrine of overbreadth applies 
lihen a statute lends itself to a substantial nuaber of iaperaissible applications, 
such that it is capable of deterring protected conduct, when the area affected by the 
challenged lav substantially Involves first aaendacnt interests, and vhen there is 
not a valid construction vhich avoids abridgeaent of first aaendaent interests." . . « 
These factors are present here. 

The overbreadth stens both f roa the vagueness described above and froa the in-^ 
cluslveness of the phrase "productive of, or likely to produce" in the proviso. 
Expression say lead to disorder under aany circumstances vhere the expression is 
not thereby deprived of first azaendaent protection. . . . We do not read Tinker 
as authorizing suppression of speech in a school building in every such clrcuastance 
vhere the speech does not have a sufficiently close relationship vlth action to be 
treated as action. . ^ . 

Where the boundaries between prohibited and peniissible conduct are aabiguous, 
ve can not presuae that the curtallfltent of free expression is ainisized. . . . [The 
regulation] at least threatens a penalty for a student who distributed a controversial 
paaphlet in a lunchroon resulting in robust arguaents or vho distributed a newspaper 
including derogatory but not defaaatory reaarks about a teacher. Absent extraordinary 
circuastances, the school authorities could not reasonably forecast substantial dis- 
ruption of or laaterial interference with school discipline or activities arising froa 
such Incidents. 

The Jacobs court also invalidated rules which prohibitcs sales of literature, and distribution of 
literature in exchange for contributions, as well as any' "coaaercial activity." 1£. at 508--09: 

Sale of the newspaper, or other coaaunicative material within a school, is conduct 
aixing both speech and non-speech elements. In order. to deteraine whether a "sufficiently 
important go vernaental Interest in regulating the non -speech element can justify 
incidental liaitations on First Aaendaent freedons Ue aust consider whether the 
regulation "is within the constitutional power of the Covemaent; If it furthers an 
important or substantial governaental interest; if the govemaental interest is unre- 
lated to the suppression of free expression; and if the incidental restriction on 
alleged First- Aaeiidaent freedoms is no greater than is essential to the furtherance of 
that interest." United States v. O'Brien , 391 U.S. 367, 377 (1968) . . . . 

Ultimately, defendants rely.on the proposition that "Coaaercial activities are time 
consuming unnecessary distractions and ar^ inherently disruptive^ of the function, order 
and decorum of the school." 

... It has not been established, in our opinion^ that regulation of the place, time, 
and aanner of distribution can not adequately serve the interest of aaintaining good 
order and an educational ataosphere without forbidding sale and to that extent restrict- 
ing the first anendaent rights of plaintiffs. 
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Finally the Jac^ courr enjcined a rul4* prehibiritss "any literature that is . . ^bsceiie 
as to sinors. . . The court noted that the rule had no **speclfic definition of sexual con- 
duct as required in Miller ."* Id. at 609- 

The school district in Jacobs also atteatpted to forbid distribution of literature vhlch va$ 
not vritten by students or school esiployees. Id. at 606-07: 

2>efendaats suj^est that student distribution of materials written by non-students 
and outside organizations tends to produce disorder and interference vith school 
functions^ and cite the exaiH>le that •'stores vould undoubtedly pay students to dis- 
tribute flyers advertising their products.- Assuming, hovever^ som area of possible 
validity, the rule is overbroad. It vould prohibit use of xaterials vritten bv 
individuals fro« all sorts of valks of life vhose views aight be thought by the students 
to be vorthy of circulation. Predictions about iwinent disruption . . . involve 
Judgments appropriately aade on an individualized basis, not be aeans of broad classifi- 
cations, especially those based on subject aatter." Police Dept. of Oiicaeo v. !tosley. 
408 U.S. 92 . . . (1972). 

A rule requiring that the source of all literature be identifi^ vas also struck down as 
going beyond anything necessary to aaintain order and decorus in the school. Id. at 607. 

Even a rule attef^tlng to ban distribution vhile classes vere in session vas struck dovn, 
since the court found that there were periods at noon and late in the school day where only a 
few classes vere in session and substantial nunbers of students vere still on cai^us. Id. "at 
609. 

Other prohibitions viiich have been judged overbroad by the courts include, for exas^ple, 
prohibitions on: 

• •*»iscohduct." Soglin v. Kauffnan . iil8 F.2d 163 (7th Clr. 1969), ;sff 'd , 295 F.Supp. 
978 (tf.D. Wis. 1968). 

•'Iiand-out iteas, including handbills ... on the cMpus grounds or in caipus buildings 
at any ti«e," except prograa itess ^rfiich are officially related to authorized Meetings and 
which are distributed in the roo« or rooM assigned to the event in question. Jones v . 
Board of Kegents of Univ. of Arizona , 436 F.2d 618 (9th Cir. 1970). * 

•"disorderly disturbance or course of conduct directed against the adbinlstration^or 
policies of . . the collfegc" or university, despite a liaitation to doing this by "aeans 
which are not protected by the constitution . . . Undergraduate Student Ass'n v. Pcltason , 
367 F. Supp. 1055 (K.D.'lll. 1973). Accord, Corp. of Haverford Col, v. Reeher , 329 F.Supp. 
1196, 1207, 1213 (E.j). Pa; 19.71); But see Lowery v. Adaas , 344 F.Supp. 446 (W.D. Ky, 1972) 
(upholding a rule forbidding "disruptive or disorderly conduct'*)- 

•literature which is "obscene or libelous" or "reasonably leadfa] the principal to 
forecast substantial disruption of or material interference with school activities." 
Kitzberg V. Parks. Civ. Ko. 74-1839 (4th Cir. Apr. 14, 1975) (Clear in^ow Ko. 17,257). 

•"libelous or obscene language, advoca[cy] of . • . Illegal actions, or [aaterial which 
isj . . . grossly insulting to any group of individual . . . ." Baughaan v. Freiemmth . 478 F.2d 
1345, 1347, 1350-51 (4th Cir. 1973) (eiiphasizing the absence of explicit definitions) « 
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•speakers do not have **iu«2j>eteiice aad topic . . . relevant to the approvei! coascltu- 
clMal imrpose the organization.** Saith v- tbiv. of Tennessee , 300 F-Supp. 777 (E.D. 
Tean. 1969)- 

•aay speaker vho in tends to present a personal defense against alleged aiscoodtict or 
criae vhich Is being adjudicated 

•speakers «ho "aight speak in a libelous, scurrilous or defamatory manner or in 
violation of public laws vhich prohibir incitesient to riot i^. 

muf^^kers vho appear on cas^s at a tiae which is not **in the best interests of the 
University." Id. 

•guest speakers vtio arc representatives of "any subi«rsi\'e, seditious, and un-A»eric» organi- 
zation Snyder v. Sd. of Trustees of Univ. of Illinois . 2B6 F.Supp. 927 (N.0. 111. 1968). 

•on-caapus speakers '•who will do violence to the acadeoic ataosphere of* state colleges 
and unLvexsitics as well as speakers who are "persons in disrepute froa the area froa whence 
they coae . . . and - - - any person who advocates a philosophy of the overthrow of the 
govemaent of the L%iitcd States.*' Stacy v. Williaas . 306 F.Supp. 963 (K.D. Miss. 1969) 
(three Judge court). 

•talks by *'known aejAer[sj of the Coiwunist Party." persons "advocat{ingI the overthrow of 
Che Coastitution of the I^iited States or . . - ^'orth Carolina" and persons *'plead(Xng] the Fifth 
J^ndaent . . - in refusing to answer any question, with respect to Cooaunist or subversive 
connections . . . ." Dickson v. Sitterson , 280 F.Supp. A86 (M.D.K.C. 1968) (three judge court). 

•**lhe celebration of pickets, aarches, aeetings and other deaonstrations at any places 
of the University . . . [vithout] previous notification and consultation of the Chancellor - - • 
who will approve the place, hour and the day in which these acts will take place in a way 
that they will not Interrupt the educational tasks and good order of the university." 
- ^ Marin v. University of Puerto Rico , 346 F. Supp. 470,473 (D.P.*. 1972) (rule is quoted 
in this decision, where court granted preliainary relief); 377 F.Supp. 613, 628 (D.P.R. 
1974) (three judge court). 

J . ^ •"acts not authorized by . . . University officials." I£. , 346 F.Supp. at 474 (for rule); 

- 377 F.Supp. at. 628- (for invalidation by court). 

•"iaproper or disrespectful conduct in the classrooa or caapus . . . Id. 
•**acts . . . that - - - will . . - affect the good, noraal functioning of the operations 
and procedures of the university". Id. 

•"organizing, instigating, inciting, directing and/or participating in student pickets 
on school ground and in the buildings . - . [and] using loud speakers within the school 
preaises without written authorization ... or outside the school preaises If the Institutional 
order is affected." A three judge court sunurily held the rule vague and overbroad as 
applied to activities outside school preaises. Cintron v. State Bd. of Educ , 384 F.Supp* 
674 (D.P.R. 1974). After aore thorough discussion, the court also held the law invalid 
in the school context pointing out that the phrase "affect the institutional order" vas 
"incapable of precise definition." JW- ^7^- 
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•"refusal t0 obey ... .1 l^vful r^guIntSon or^cr of any Institution of liij^or 
edti:^tion« vMch refusal^ in the opinion of the Institution, i^tributed to a disruption 
of the activities • administration or classes of sudi institution . . - Corp. of Haverford 
College V. aceher , 329 F.Supp. 1196, 1209-10, 1213 (E.D. Pa. 1971) (three judje court) 
{i^uspension of financial aid vas penalty for violation 

•conduct leading to a conviccion vhere the condu-.t vas ''cosnitted in the course of 
disturbing, interfering v*ith or preventing, or an ectes^t to disturb. Interfere with or 
prevent the orderly conduct of the activities, a^inistration or classes of an Institution 
^»f higher education." Id. at 1209, 1213, 

•conduct vhich leads to a crisinal conviction for engaging in '•force, disruption, 
or the seizure oi university property . . . (vherej such crijK vas of a serious nature and 
contributed to a svhstantial disruption of the administration of the institution 
Rasche v. Board of Trustees of Univ. of Illinois , 353 F.Supp. 973 (X.D. III. 1972) (invalidated 
lav codified in 20 U.S.C. 1088f (a)) (three judti^e court: sanction was financial aid cut-off.) 

•an organi^tion vhose *'role and purpose - . . lies [sic} basically outside the 
scope and objectives of this tax supported educational institution." ACLU of Virginia v. Rad- 
ford Col. , 315 r.Snpp. S93 (V'.D.\'a. 1970) (striking down resolution denying college recognition 
to the ACLU). 

•Another group of cases has struck dovn laws requiring prior approval of literature 
distributions or demonstrations. As noted in Section III (A) (2), at pp. 63HS6, there is 
sose argussent for rejecting any prior restraint in a school setting. However, some courts 
explicitly upheld prior restraint in theory and then rejected as overbroad the particular 
rules requiring prior review for failure to specify clearly the kinds of literature or 
other expression subject to the rule. ??itzberg v. Parks , Civil Ko. 74-1S39 (Ath Cir. 
14, 1975); Baughaan v. Frclenmith , 478 F. 2d 1345. 1348 (4th Cir. 1973); Shaoley v. 
Northeast Ind. Sch. Dist. , 462 F.2d 960, 976-77 {5th Cir. 1972); Quarterwan v. Byrd , 453 
F.2d 54, 58-59 (4th Cir. 1971). Bau^aan also specifically condeaned the failure to use 
the technical definitions of "libelous" and "obscene." 478 F.2d at 1349. Accord , J acobs 
V. Schooi Co«a'rs , 490 F.2d, 601, 609 (7th Cir. 1973), vacated as. »oot , 420 U.S. US (1975). 

All of the above examples of rules and regulations were voided because of overbreadth. 
In all of these cases the courts gave considerable weight to the plaintiff's freedom of 
speech and required school officials to carry a heavy burden of justification for the 
rule in issue. In all of these cases, conparable non-school Supreme Court decisions dealing 
with free speech and overbreadth were cited and relied upon. This is in accord with a 
long-standing rule t^ich requires stricter standards for statutes and regulations which 
could be used to regulate free expression. 

An exasiple of one court's language serves to illustrate the type of analysis contained 
in all of the above decisions. In Corp. of Haverford College v. Reeher , 329 F*Supp* 1196, 
1210 (E-D* Pa* 1971), the court observed that: ' * 
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ThQ cautious st^cenc, veil ^"are that he :icts sarafittlugly in nany vays whadt 
-si^^it c«2 c3tes^'»r 124^4 as iiffi-nKCii (^^-* fail^ur^ sc* carry his draft card^ litc^ri:!;^, 
0tc^y shy iTAiy f rra actions «5iic3i «ip?c be th^izactcrizcd as disturbing 

ii»r Interfering viiii the orderly conduct of the university, and thus «ill 
he deterred ir*«: TLrst J^ndacnt activities vhich aaight fall vithia those 
descriptions. This is precisely the result asalnst vhich the principle of ovisr- 
hreadth attez^ts to J5«ard. See K.A.A.C.P- v. Button, - - - 371 T-S- at ^33, S3 
S.Ct. 32S. Since subsection (a) (3)' sleeps so broadly as to invade the area of pro- 
tected First Aaendaent freedoms, ic is unconstitutionally overbroad. 

there arc sose adi'erse decisions that should be scrutinized* however. In one 4:asef 
the fourth circuit upheld a college regulation vhich fozbade deaonstrations vithout prior 



clearance, and which flatly banned all deaonstratioas idiich vere to take place in any 
caapus building. Svord v. Fox , 446 F.2d 1091 (4th Cir.) cert, denied, 404 U.S. 994 (1971). 
"aeaonstration" vas defined as follows, 317 F.Supp. 1055, 1067-69 (*f.D. Va. 1970): 

... a public nanifestation of veicocac, approval, protest, or condeanation as 
by a aass oeeting, procession, picketing, or occupation of prenises. (Exhibitions 
coixaonly associated vith. social or athletic activities are not vithin the 
purview of this policy and its supporting regulations.) 

It is clear the other courts, cited above, i^ould exacine the facts closely, and require 
the school^authorities to establish with concrete proof their contention that indoor 
desonst rat ions always are disruptive. An absolute bar to all deaonstrations taking place 
inside any building seerss obviously overbroad, especially in view of the exception for 
"exhibitions" for athletic events. Tlie exception itself illustrates that the college can 
tolerate soae activities beyond class rcon instruction and 3»ovessent to and froa classrooms 
in the buildings. The fourth circuit, however, observed that the buildings were usually 
in use for classes, adainistration, research, health activities or student residence, 
where "order and study are expected/' Id. at 1097. As for a ban on night-time deaonstrations, 
the court cited the increased opportunity for vandalises in non-residential buildings, and 
the need for quiet in domitories- Id. at 1098-99. The court then found the regulation^ 
reasonable as a "prior restraint" (citing authorities which do not necessarily support 
that view). It next went on to an analysis of the overbreadth issue. Its discussion here 
was typical of the analysis found in non-speech cases where vagueness of a rule has been ^ 
raised as a possible constitutional infinaity. See Part XII {D)(2) infra . The opinion 
does not cite any of the classic Supreme Court cases dealing with overbreadth, such as 
Thomhill v. Alabama . 

In a similar case. Banks v. Board of Public Instr. of Dade County , 314 F.Supp. 285 
(S.D. Fla. 1970) a three judge court upheld a Florida statute which gave school principals 
authority to suspend pupils for "willful disobedience, for open defiance of authority of 
a siee^er of his staff, for use of profane or obscene language, for other serious misconduct t 
and for repeated nisconduct of a less serious nature." This was affirmed per curiam in 
450 F.2d 1103 (5th Cfr.) vacated for technical reasons , ^01 U.S. 988 (1971). The dif^trict 
court again did not cite the classic overbreadth cases but relied exclusively on an analysis 
typical in vagueness cases. 
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Tt*s<M id'iicishjns sso a^inst the veUht cf authority 02 b<?th f^apr^ae Court ^nd ^ther 
Inderal casc^* ?*.ffi!sii»lv th*-* v^.vr^r4-a4th issue uas not pr^^p^rlv raised briefed, fussibiy, 
for «jcaaple, ixt ^v^rd the C4^urt the is^uo prissarily as one setting "reasonable" licits 

dt*»>nstratii?ns and did not carefully analyze the other chaiienKCS to the rule* Later, 
the ^c^rth circuit, in yitzberg v, Parks > Civil N'o. 74-1839 (4th Cir. Apr. 14, 1975) adopted 
Che sore traditi^snai view, vhich looks beyond isere reasonableness and requires the school 
to show its regulations vere essential s «* 
^^Q*^^ 5:he court vas dealing vith students vho «ere suspended for conduct — one 
for poBsassir^z ri3rbl*^s, and the other, an intemcdiate school pupil, for being present in 
m *^li*ryntarv ;si!he<*l (i^. at 293-94) — and the free expression issue vas not squarely before 
it. Ol-'ve/^-r. ancither plaintiff idio had been charged vith violation of a rule requiring a 
flai; 5talut»- *;uccessfully challenged the rule as applied to hia.) Hie court in Banks also read 
th'f cHallenned statnie as s broad dele^ati^^n of authority, and not a precise requireaent. Id. 

{The statute} delegates to the county school boards the power to promulgate rules 
and rej^ulatlons for the control, discipline, and suspension of students. . . . 
\^siothcr statute] er^owcrs the county school boards to adopt such policies, rules 
and regulations as are deeded necessary for the efficient operation and general 
Isprovesenc of the count v school systen. . . . [The statute in question] therefore, 

rarelv a statute specifically iiaiting the authority of the principal to sus- 
pend, and c'/en without it, nMzhotities ^ by virtue of the cited statutes, as veil 
as the t»evers inherent in their offices, have the power to suspend and otherwise 
di<icipline «5tudents for nisbeha\'ior. 

Also, these case*; preceded Crayned v. Hockford , 408 U.S. 104 (1972) and Papish v. Board of 
Curat^^rs^ 410 f.S. fyhl {l*?73)- Althi?u?*h neither is treated as an overbreadth case by the Suprccse 
Court, they «ur.*;est an analvsis which would r^equire greater toleration of free expression in 
the schMl sett In?; and -^lorv ^trin*;«nt limitations on regulations attempting to restrict such 
*'Xprt* :>;lon. 
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The $:eneral xnle in wn^sdxoot cases peraics anyone charged vith a violation to challenge 
the regulation, reiuirdless of whether the facts tend to prove chat the challenger was actually 
engaging in conduct «hich the state could properly regulate, or instead vas exercising a 
first aaendsent right. i:,g, , Donbrwski v. Pfister , 3S0 U.S. 470, ^36 (1965); Cooding v. yilson , 
405 U.S. 318 , 520-21 (1972). 

As the Smirfiwi Cuurt has ruled in Coodin^ v- Wilson , id. : 

It matters not that the vords appellee used saight have been constitutionally 
prohibited under a narrowly and precisely dravn stacute. At least when 
statutes regulate or proscribe speech and when "no readily apparent construction 
suggests itself as a vehicle for rehabilitating the statutes in a single 
prosecution," Doobrovski v- Pfister , 380 U.S. 479, 491, 85 S.Cc. 1116, 1123, 14 
L.£d.2d 22 {1963), the transcendent value to all society of const icucionally 
' protetted expression is deened to justify allowing "attacks on overly broad 
statutes with no requirement that the person wking the attack demonstrate that 
his own conduct could not be regulated by a stacute dravn with the requisite 
narrow specificity," id., at 486. . . . This is deened necessary because persons 
wh<*sff expression Is cons ti tut ionallv protected aay veil refrain froa exercising 
thc»r rijthrs for fear of criminal sanctions provided by a statute susceptible of 
application to protected expression. 

Tills rule has also been extended to school cases. Grayned v. City of Rockford , 408 U.S. 104, 
114 (1972): Jacobs v, '3d. of Sch. Coara'rs , 490 F.2d 601, ^06 (7th Cir. 1973), vacated as aoot, 
^20 ir.S. 128 (1975): Marin v. University of Puerto Rico , 377 F.Supp. 613, 624 (D.P.R. 1974); 
Haver ford Col, v. Reeher , 329 F.Supp. 1196, 1209 (E.D. Pa. 1971) (three judge court) ("In 
evaluating a statute's reach, we imist consider its potential effects not just its proven ef- 
fects.") Hovever, in soase cases where the court characterized the students' activities as 
disruptive conduct and not expression, Lt has refused to consider overbreadth challenges to 
extrersely broad and inprecise regulations. E.g. Lopez v, Willtaias , 372 F.Supp, 1279, 1302-03 
(E.D. Ohio 1973), aff'd sub noro. , Goss v. Lopez , 419 U.S. 565 (1975); Esteban v. Central Mis- 
souri State Col. , 415 F.2d 1077, 1089 (8th Cir. 1969), cert, denied , 398 U.S. 965 (1970) (also 
rejecting arguments that the rule was unconstitutionally vague); Banks v. Board of Public 
Instr. of Dade County , 314 F.Supp. 285 (S.D. Fla. 1970) (three judge court) (sa»e) , aff'd per 
curia©, 450 F.2d 1103 (5th Cir.), vacated for technical reasons , 401 U.S. 988 (1971). These . 
cases preceded, and seem to be overruled by Crayned v. Rockford , 408 U.S. 104 (1972). In 
Grayned government witnesses testified that, id . at 105: 

demonstrators repeatedly cheered, chanted, baited policeroent, and made other noise 
that was audible in the school: that hundreds of students were di:^racted frcn 
thcfr school activities and lined the classroom windows to watch the demonstration; 
that some demonstrators successfully yelled to their friends to leave the school 
building and join the demonstration; that uncontrolled latenesses after period 
changes In the schobl were far greater than usual .... 

Defendants contested this testimony, but were found guilty of violating both, an anti-picketing 
and an anti-noise ordinance. The Gra^^ned court struck down the anti-picketlng ordinance for 
vagueness, for reasons identical to those given for striking down overbroad laws, Id^. at 109: 
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tTn^tsrcain rjianinzs inc-viiabiy lead citizens to "'steer far vider of the uniswful 
zone* - - - than if the boundaries of the forbidden area vcre clearly aarked." 

ft then rejected the challenge t<» the anti-noise ordinance, but in so doing it observed that, 
id. at 116 2 

Although appellant docs not claia that, as applied to his, the anti--noise 
ordinance has punished protected expressive activity, he clais^ that the ordinance 
is overbroad on its face. Because overbroad lavs, like vague ones, deter 
privileged activity, our cases firaly establish appellant's standing to raise 
an overbreadth challenge. / 

Crayncd illustrates the rule that plaintiffs need not establish' that they vere engaged 

exclusively in protected activity in order to be eligible to challenge the statute cited 

against then and that the school environneat sakes no exception to this rule. 
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TiiS Uy^TtlTTEK RULE 



Usually the challenged rej»ulation is in vcicing, but the overbreadth doctrine should 

apply to unwritten rules as veil. In Cantveil v. Connecticut , a defendant in a crlainal 

case — a Jehovah's Witness who had been playing a phonograph containing religious aaterial 

on the street » was convicted, aaong other counts^^ on a charge of coanon law breach of peace. 

The Court indicated Chat it would give weight to a clearly defined legislative policy in 

such a case, 310 U.S. 296 , 308 (1940), but: 

Here* however, the judgaent is based on a cooson law concept of che aosr 
general and undefined nature. ... 

The offense known as breach of peace eabraces a great variety of 
conduct destroying or aenacing public order and tranquility. . . . When 
clear and present danger of riot, disorder, interference with traffic 
upon the public streets, or other iaaediate threat Co public safety, 
peace, or order appears, the power of the State co prevent or punish is 
obvious. Equally obvious is ic chat a Scace nay noc unduly suppress 
free cocnunicacions of views .... Here we have a sicuacion* analogous 
Co a conviccion under a scatuce sweeping in a.great variecy of conduce 
under a general and indefinite characcerizacion, and leaving Co che 
execucive and judicial branches coo wide a discrecion in ics applicacion. 

The absence of any relevanc rule was noced, and accions caken pursuanc co general disciplinary 

authoricy were voided in Sullivan v. Houscon Ind. Sch. Disc , 307 F.Supp. 1328 (S.D. Tex. 

1969), suppleaentary injunction ordered at request of different plainciffs in 333 F.Supp. 

1149 (S.D. Tex. 1971) and rev'd in 475 F.2d 1071 (Sch Cir. 1973) (while informally 

approving 333 F.Supp. 1149), and Brooks v. Auburn Univ. , 412 F.2d 1171 (Sch Cir. 1969). 

In these cases che courcs followed che Cantwelj reasoning. As che courc in Brooks observed, 

412 F-2d ac 1172: 

(Ijc . . .is clear under che prior restrainc doccrine chac che righc 
of che faculcy and scudents to hear a speaker . . . cannoc be lefc co 

the discretion of che universicy presidenc on a pick and- choose 

basis. 

The unwriccen code has been pernicced in sone cases, but none of chese were cases where 
freedom of expression was a primary element, e.g. Richards v. Thurston , 424 F.2d 1281 (ist 
Cir- 1970) (male hair length); Zanders v. Louisiana St. Bd. of Educ , 281 F.Supp. 747 
(W.D. La. 1968). One literature case (ultimately finding in favor of the student) in 
dictum approved the '-unwritten" rule, Eisner v. Stanford Bd. of Educ , 440 F.2d 803, 8t)8 
n.4 (2d Cir. 1971): . . 

This holding is in accord with the sensible observation in Richards v. , 

Thurston . . . that the Constitution does not condition* the exercise 

of power to prevent disruption of public schools upon the pre-existence 

of a rule specifically authorizing the particular action taken. 

'^^^ dictum , if ic is Co be applied co free expression, is concrary co all of che cases 
discussed above which require particular, narrow and carefully drawn regulations where the 
regulation touches upon conduct mixed with speech. See also Section III (D) (2), infra . 
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DHAFTINC LEGALLY ACCEPTASLE KULSS 

Sonotices Xhe drafters of regulations have resorted to wholesale borroving of judicial 

lani;u:«ge. The context of a key phrase in a Judicial determination is quite different fron 

a live school context, however, and this approach does not necessarily innunlze the regulation. 

For exaasple, in rUtzberg v. Parks , CiviL Ko. 74-1839 (4th Cir. , Apr. 14, 1975) the court found 

that a rule vhich borrowed verbatim f roa Tinker vas nonetheless too uncertain to pass 

constitutional auster. In Jacobs v. Board of Sch. Coag*rs » 490 F.2d 601, 605 (7th Cir. 1973), 

vacated as aoot , 420 U.S. 128 (1975), the court held to the saae effect: 

It does not at all follow that the phrasing of a constitutional standard by which 
to decide whether a regulation infringes upon rights protected by the first 
aaendacnt is sufficiently specific in a regulation to convey notice to students 
or people in general of what is prohibited. 

This obviously is not true where the court language has becose highly precise and narrow, 
and phrased technically with statutory language in «lnd. For example, the law at issue 
in Ginsberg v. New York , 390 U.S. 629 (1968) was construed to be "virtually Identical to 
the Supreme Court's oost recent stateiaent on the elements of obscenity." Id. at 6^3. 
It was upheld against a challenge of overbreadth and vagueness. 

, Sotae drafter aay attenpt to save an otherwise overly broad rule by inserting a general 
exception for free expression. This was attempted in Kasche v. Board of Trustees -of Univ. 
of 111. , 353 F.Supp. 973 (D.Ill. 1972) (three judge court). The disciplinary statute at 
issue specifically excluded "verbal expressions" from its reach. The court, citing Tinker, 
quickly pointed out that non-verbal expression should also be protected and the savings 
clause was not broad enough. lA. at 977. The insertion of the phrase "using means which 
are not protected by the constitution" also failed to save a ban on "disorderly disturbance." 
Undergraduate Student Ass'n. v. Peltason , 367 E.Supp. 1055, 1057 (N.D. 111. 1973), where the 
court observed: 

The attempted restriction of . . . [the statute] 's broad language simply recognizes 
the boundary of the state's power to regulate, but fails to give students contem- 
plating participation in a demonstration any greater guidance as to what is 
prohibited; instead, it presents them with a question of constitutional law. 

The best ''Solution may be to limit the law or regulation to non-expressive conduct: 

blocking hallways or doors, loud noise during class sessions or in the library, property 

damage, and the like. If words must be limited, clearly defined and narrow definitions of 

the material should be used, and they must be confined to three kinds of words not protected 

by the Constitution, e.g . obscenity, "fighting words", and defamation. 
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SARROmHC JUDICIAL COSgSTMCTIOX 
AN'D DEFERENXE TO STATE CDURTS OH STATE LAWS 



Vhere the challenged rule has been proaulgated by the federal Congress, the federal 
court first has a duty to construe it narrowly. If possible, and save it fro« invalidity. 
Where the challenged nile emanates froa a state legislature, the federal courts are not quali- 
fied to construe the law narrowly and busc accept it as it is, or as authoritatively 
construed by the appropriate state court. Gooding v. Wilson . 405 U.S., .518, 520 (1972) 
(non-school abusive language case); Unifd'-States v. 37 Photographs , 402 U.S. 363, 369 (1971) 
(non-school obscenity case); Cintron v. State Bd. of Educ . 3S4 F.Supp. 674 (D.P.R. 1974) 
(school case). Of course, some statutes circuascribing speech are so vague or overbroad 
that they are beyond repair, ^.g^. Near v. Minnesota , 283 U.S. 697 (1931); Cintron v. Stat e 
Bd. of Educ , supra . If a state statute is susceptable to a narrowing construction, it is 
possible that the reviewing federal court will abstain, pending a decision by the appropriate 
state court in order to give them an opportunity to save the law. However, in such cases, 
the federal court should grant tesporary relief and retain jurisdiction pending the state 
adjudication. See, e.g. Harrison v. NAACP . 360 U.S. 167, 176-79 (1959). Abstention 
is not required where the plaintiffs request only declaratory relief. Zwickler v. Koota , ^ 
389 U.S. 241 (1967). Abstention is also inappropriate where the state court has had an 
opportunity to narrow the regulation and failed to do so, or has clearly indicated that it 
will not do so. Marin v. Univ. of Puerto Rico , 346 F.Supp. 470, 479 (D.P.R. 1972) (preliainary 
relief). Generally, in these cases, it is possible to argue that the statutes are not capable 
of narrowing construction and that they are "justifiably attacked on their face as abridging 
free expression . . *. Doabrowski v. Pfister . 380 U.S. 479, 489-90 (1965). See also, 
e.g . Keyishian v. Board of Regents . 385 U.S. 589 (1967); Corp. of Haverford Col, v. Reeher , 
329 F.Supp. 1196, 1200 (E.D. Pa. 1971), (three judge court). 

For special rules developed where the plaintiff seeks an injunction against a state 
court criaiinal prosecution see Younger v. Harris, Jr. . 401 U.S. 37 (1971); Dombrowski v. 
Pflster, 380 U.S. 479 (1965); Hicks v. Miranda , 95 S.Ct. 2281 (1975). Since an injunction 
against state court proceedings represents a substantial federal intervention in state 
affnirs, it can be argued that in other circumstances, the rules outlined here should be 
less rigorous. 



P.M. Lines 

Center for Law and Education 
July 25, 1975 
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ffl(B) Right to Privacy 

I 



This section will explore tvo aspects of vhac can be characterized as a student's 
right to privacy. The first part is an article by Wiiiian E- Buss dealing with a student's 
"reasonable expectation of privacy" with respect to his person, school locker, and doneltory 
roofs. It explores the extent to sdiich school officials' actions are subject to fourth and 
fourteenth anendaent constraints. The second part of this section deals with the con- 
fidentiality of school records. It includes an analysis of the case law on the subject as 
well as an explanation of the recently enacted Taaily Educational Rights and Privacy Act, 
known as the "Buckley Arscndnscnt." The importance of the Buckley Aisendaent cannot be over- 
emphasized, but the federal regulations which*viii Isiplenent it have notjbcen fin^Uzed as 
this handbook goes to press and the discussion which follows is necessarily inc^^piete. (An 
analysis of^the new regulations will be forthcojaing soon in another Center publication.) 

It should be noted that several subjects which are often grouped under a "privacy 
penunbra" are discussed elsewhere in the handbook. Grooming and length of hair cases appear 
in the section on substantive due process. Section III(D) at pp. 205, infra . This section 
also discusses school requirenencs that students live on canipus in dormitories. Issues in- 
volving marriage, pregnancy, and parenthood are discussed in the section on Inherent Limits 
on School System Authority , Section II, at p- J^t supra and the section on Equal Protection 
Section 111(C)(4) at pp. 173-77, infra . In addition, there is a discussion of the right to 
be left alone — and free of police undercover surveillance — in the no.te on Freedom of 
Religion and Conscience , Part 111(A)(1), at p. 32, supra , noting the California case of White 
v. Davis which found such a system of surveillance to be a prima facie violation of the first 
amendment and a state constitutional right of privacy. There is also a discussion of the 
right to privacy as it applies to prevent psychological testing of students (to identify 
potential drug users) in Part V(E) , and at p. 136, infra (noting the case of Merriken v. ' 
Cressman) . 

This section, then, begins with a discussion of the right to privacy as ifc is derived 
from the fourth amendment, assuring that: 

The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated, and no Warrants 
shall Issue, but upon probable cause, supported by Oath or affirmation, and particularly 
, describing the place to be searched, and the persons or things to be seized. 
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Searches of Studmts by School 
Officials in Public Schools 



by WMiam G. Bun 



Ifitroduciiofi 

The scene might be anyvvherc in the United 
States. A principal 9et$ a tip (usually from a 
student informer) alxKJt a stu<lent niarijuana user. 
He opens the student's focker with a pass key and 
goes tfKOugh the pockets of the jacket hangfrtg 
tnside. Maciiuana is found and is turned over to the 
pcltce. As a result the student is processed through 
the juvenile justice system, wh«re he files a moiton 
to suppress the evidence obtained from the search. 
The motion is denied, ttie student is adiudicattd a 
delinquent, and xeceives whatever "disposition" 
the juvenile' court finds appropriate. There are 
variations on the theme a vice>prtrKipal instead 
of the prif^ipai; a search of the student's person 
rather than h'lS k>cker; heroin or amphetamines 
rather than marijuarta; earlier involvement of 
police officers. But the basic pattern is recurrent. 
Is such a search permitted by the Fourth Amertd- 
ment^ With a fevv recent exceptions, the courts 
havesawJ, "Yes/'^ 

the Supreme Court of the United States has 
held that children and students are entitled to 
constitutional protection.^ Although the Court 
has not yet decided a case involving the 



WHIiam G. Buss is a professor af the 
Univefsity of /ow9 Coftege of Law. This artic/e is 
adapted from "The Fourth AmerKiment and 
Searches of Students in Public Schools", (IOWA 
LAW REVIEW, April 1974), ¥^h itself wm based 
upon "Legii Aspects of Crime investigation in The 
Public SchooJs", (commissioned by ERIC Clearing- 
house on Educational Mansgement and published 
as Monograph No. 4 by the National Organization 
on Legal Problems of Education, 1971). 



application of the Fourth Amendment to publk: 
school students on the merits,^ there is no reason 
to assume that the Fourth Amendment is some- 
how different. Students shouki be "people,^' with- 
in the Fourth Amendment,^ as they arc "persons" 
v-*ithin the Fourteenth.* The right to privacy 
protected by the Fourth AmerKiment does not 
seem less .significant to students than the right to 
freedom of speech proteaed by the Fkst AmerKf- 
ment or procedural due process protected by tfie 
Fourteenth. 

Below the Supreme Court level, the courts 
have assumed or stated that students have Fourth 
Amendment rights. But, although a student chaf- 
^ ler>ge to tlie validity of a search has occasionally 
prevailed,^ the courts have tended to Interpret the 
student's Fourth AmerxJment protection rather 
narrowly and perhaps even holk>wly7 Tfie courts 
seem to be saying that searches carried out by the 
atfministrative officials of the scfK>ol are reason- 
able even though they fail to comply %yith the 
conditions necessar/ to make them reasonable in 
other contexts. This raises fundamental questions 
- wtiether the school context is sufficiently 
unique to justify this diluted cor>stitut]onal stan- 
dard and« if so, what considerations of polk:y arxf 
principle make it so. 

This article expkKes the evolving case law on 
student searches in light of the established excep- 
tions to warrant requirements, arKi various circum- 
stances that might unkiuely affect scftool searches. 
An effort is made to determine to wfiat extent 
the decisions on student searches accord with the 
general body of search ar;d seizure law. 

At least two aspects of tf>e law of the Fourth 
Amendment complicate any asse^ent of the 
application of the Fourth Amendment to school 
searches and seizures. First, the prohlf>ition of 
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ui^teiioasibiii seat dus - and the tmpbcn ;i^ovi[ 

simplrcfty ihii does not 4:xtsu Aeasonjibl<n«ss 
iwithtn The meaning of the Fourth Ani«ndnr>em 
summarizes a complex combi'rtation of factual and 
policy iudgntents^ In effect, the Fourtfi Amend- 
ment says, a search is reasonable if the coom_ 
krlieve It should be pefmitted>tfie^l^ru malce 
that judgment, in the light of the particular faaual 
^ circumstances, tf they believe that the desirability 
or need for the search outweighs tfie I'nva^on of 
privacy that results from the search. But this 
judgment, even though It H made with a view to 
particular facts, is not made on an a</ hoc basis, 
from case to case. If it were, there would be no 
"law" of Fourth Amendment but only a ri^t to 
obtain a iudiciai judgment. The significance of law 
derives from the fact that, over time (and influ- 
enced by history), general standard! have been 
shaped to give ttie couru and tfie litigants guidarKse 
in determining wttere the balance lies between the 
governmental interest in searching and the private 
interest in avoiding searches. This brmgs us to the 
second complicating comideration. In general, it is 
well established that a search nude wittHMJt a 
warrant is unreasonable, and a warrant may be 
issued only on the basis of "probable cause." But a 
number of identifiable exceptions have arisen to 
the usual warrant requirement. 

Established Exceptions 

Probably the most common and important 
exception to the war rant. requirement is the search 
incident to an arrest,' the scope of which has 
contricied and expanded at various times.® In 
ad<Jilion, searches made in "hot pursuit"'*^ or 
under "exigent circumstances"^ ^ are legal even 
though conducted without a warrant. Although 
potentially applicable to searches of students in 
public schools, these exceptions have been read 
narrowly and none of the cases rejecting the 
students' Fourth Amendment claims has pur- 
po/tcd to rely upon any established exception. 

In addition to these exceptions, the unique 
setting in ^hich a search is conducted has some- 
times justified a relaxation of the warrant require* 
ment m connection with searches at military or 
comparable mstallations,'^ at the rational 
border.' 3 and pursuant to certain inspections of 



licensed bustnesses.^^ In all of these instances the 
lowering of the Fourth Amendment !»arrter is 
partly rustifi«d by the peculiar security needs of 
the activity involved and partly by circurmtances 
weakening the searched person's daim that a 
|)rotected Interest in privacy has been seriously 
^^iniuredr-Alihough tfie very existence of this group 
of speciaUzed situations may seem to provide a 
source for additional exceptions, decisions in- 
volving school searches have not purported to f imf 
persuasive analogues in these situatiom.^^ 
Furthermore^ the comparison does*rK>t seem 
particularly close. For example, the justification of 
stringent disdpiine for a soldier on military duty 
or the unique demands for security at the national 
border do not seem applicable to students and 
public scfiooK. Nor is there much to recommend 
placing a child compelled to attend public school 
in the same category as a licensee engaged in an 
inherently dangerous or harmful busirtets such as 
tfie sale of liquor or firearms, 

I* 

Admifiiilradvt Starchtt 

Althou^ the cases have drawn a distinction 
between searches by school of ficials ^ searches 
by police officers.^* it is dear that there is no 
general exception from tfie Fourth Arhendment in 
favor of administrative searches. In Csman v. 
Munktpaf Court^'^ the Supreme Court held that a 
housing inspeaor anempiing to enforce a fuxjsing 
code through a gmeral area inspection of the ^ 
physical condition of all die houses in a particulv 
neighborhood could not undertake an inspection 
inside the petitioner's residence virithout a vnrrant. 
The Court also held, however, that a lower 
standard of "probable cause" should control the 
issuance of the warrant than would apply In the 
case of a search for evidence of a criminal 
violation. To the Court, a more exacting standard 
''would greatly encumber achievement of the im- 
portant public interest in carrying out a housing 
inspection program. Moreover, such an inspection 
is"neiifter personal in nature nor aimed at the 
discovery of evidertce of crime" and tfius involves 
a "relatively limited invasion" of privacy. For 
these reasons it was held that probable cause 
would be established "if reasonable legislative or 
administrative sia(n69(6i for cornkicting an area 
inspection are satisfied with respect to a partkular 
dwelling." 
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III(BM2) Recent Case NcHcs 



!^ter 5iT.cv* th^ preceding attich^ w:is published a decision vas rtiaditsd in Ssytli 
LtiH**rt> , i^^ ?,St2t:^^ 777 Ca-J>. :Hich. 1975) iCle^rln^t*^u^r^ t.^viir^ Kt*. 13,7^i2i, aa acilc^ 
l?ri-*ui^t by v^dl^^s^* st^jd^uzs dialicogins the validltv of *;.i3llegc regulations tluit pr^^videii 

fijr varrjn^l*r ivTiiiorv rc« searches in the absence of either pr.>babJe cause or ci?nseat 
bv the Hse z.nirt he 1^2 vith r**s;^ect the searciies tfiat "the Gr lle|*e is sinjtisti- 

fiabiy -iaiaJsg ^extra.T<linanr pioneer**. . . - {It} c<?ntcnds that its interests ar*? so Is^Jv-^rtant 
that it *js*» -T^^inst of ^-nf^rcesient — ifar rant less p<?llce S4?a riches 07% less than prasbaM^ 
»*aase — «hi^h are Mt available to *^itJier the fe'feral <?r state gi3 ve rosea t>." Ihi^ ct^ntenti»ja 
s:»^st be r«.*3**ri**d- In additi^^ the* ccurt rejetteJ th*. jC0ntenti<?n that the search could be 
Justified tjnder the "administrative search" dt3vtrir.e, distingul^^hing J^A^.^ * 

309 (1^71^ vhich ,3uthcri2ed the ittins^ *?ff 0^ A*F-B-C- ber.efits f-^r the refusal by a bene- 
ficiarv to remit a hc^^ visit, cn the ground that Wysan £n^-olved a pre-aatsoisn^^ed, daytirrit? 
search, vhi^h net for^red or ^ctspelied. The 0:art stated "the instant case is vastly 
difft/rent ir^:^ entire opinion is vorth a careful reading. 

there vas ais0 a decisiro in Young tState^ 209 S.E.2d M {Ca. Ct, App- , 1973) 
involving an appeal of a cc?nvicticn ot a student for possession of less than an ounce of 
carijuana. The marijuana vas discovered vhen an assistant principal ordered the student 
to ec^cy his pockets. Ihe court held that (1) In view of the provisions of Georgia lav, 
a school principal or teacher vhen acting in the course of his ciaployisent is a s<>vernaental 
agent for purposes of the fourth and fourteenth asendiccnts. (2) A school official vhen 
acting in the course of his exsploycent has 'no greater rights than an ordinary policeaan 
vould have in searching a student dn his charge. A student does not "leave his fourth as:end- 
sent rights at the school house door," citing Tinker^ (3) There was no probable cause for 
the search. > 

State V. .Mora , 307 So-2d 317 (La. 1975), a case firjding an illegal search of a student's 
canvas bag, was rer:anded by the U.S. Suprenc Court to the, state suprece court *'to consider whether 
ic.« judgcenr is based upos federal or state constitutional grounds, or both. . . 44 U.S.L-V. 
3199 fOct. 7, J.97S). See ED. BULL. :to. 4 at ill for additional discussion. 
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III(BK3) ConfidentialUyofRcconls 

(Addenda Co Classlflcacion Materia 
Center for Lav and Education, Kevi 
ed., 1973) 



Vhlte V. Davis , 13 Cal. 3d 757, 120 Cal. Kpcr. 9A, 533 F.2d 222 (Cal. Sup. Cc. 1975) de- 
clares an alleged police surveillance and daca gacherlnS operation ac U.C.L.A. "a priaa facie 
violation of the state constitutional right of privacy.** The case is aore fully discussed in 
Section 111(A)(1), at p. 32, supra . 

tfatson V. Costanzo , Civil Ko. 75-959 (E.B, Fa., Apr. 30, 1975) (settled by agreeaent) 
(Clearinghouse So, 1^,513). 

School officials had inserted into a student's record information about an arrest, mum- 
pension and transfer. The student sought expungement of the record. Defendants, following 
the filing ot the co3q>laint and aotion for temporary relief agreed to seal all of the plaintiff's • 
records and to release them to colleges only at the plaintiff's attorney's consent. 

Merriken v. Cressman > 364 F.Supp. 913 (E.D. Fa. 1973), holding that the school could not 
require a student to take a personality test designed to reveal potential drug abusers. The 
court said, id . at 918: 

Hie /act chat the students are Juveniles does not in anyway Invalidate their right 
to asserc cheir Ccnsticucional right Co privacy. This courc would add chat che 
right Co privacy is on an equal or possibly nore elevaced pedescal Chan some ocher 
f^^idividual Conscicucional rij^cs and should be creaced with as much deference as 
free speech. 

This case is alsp discussed at p. 346, infra. 
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111(BK4) The Family Educational Rights and Privacy Act 



Ihe Faally Educational Righcs and Privacy Act, known as the Buckley Aaendsene, calls 
for the vithdrawal of federal ftmds frost any educational agency or Inscicucion which (1) 
fails CO provide parental^ access Co all of a student's educacional records (as defined by 
the Ace), or (2) fails Co prevent disseainacion of scudenc records co chird parcies vichotir 
vriccen parental penilssion (vith soae exceptions). "The bill was originally passed as part 
of Che 197^ Education Aacndoent^. Education AaendaenCS of X974, sec. 513, as Stat. 571. 20 
iJ.S.C.A. Sec. i232g (Supp. 1975). Following an intense lobbying effort to narrow or elialnate 
certain provisions. Congress revised the Act, and the revisions were signed into law on December 
31, 1974. The aaended law appears at pp. 14C--4i, infra . 

The act provides for a fund cuc-off to state and local educational agencies receiving 
federal education grants if they deny parents the right to inspect files ("education records") 
kept on their children. Sec. 438(a)(1), 20 U.S.C.A. 1232g(a)(l). It also provides that 
parents mast be gi^'en a hearing co challenge the content of such files. Sec. 438(a) (2) , 20 
U.S. C.A. r232g(a)(2). To be eligible for federal funds schools ausc not release files on 
students, except in specified situations — to other educational agencies with a legitimate 
educational function; to officials of other schools when a student is transferring; to certain 
federal agencies and to agencies in connection with a student's request for financial aid, sec. 
438(b)(i), 20 U.S.C.A 1232g(b)(l), or when the parents authorize the release, or the infoma- 
^ tion has been lawfully subpoenaed. Sec, 328(b)(2), 20 U.S.C.A 1232g(b) (2) . Persons desiring 
access to the files must sign a written fona indicating the reasons why access is desired, for 
purposes of informing parents of such requests. Sec. 1232g(b)(3). Upon attaining age 18^ a 
student isay exercise the rights granted to parents under this law. Sec. 438(d) , 20 U.S.C.A. 
1232g(d). 

The Act excludes the following from the definition of "education records": (1) records 
of personnel which are in the sole possession of the ^aker and not aade available to any other 
person; (2) records kept by the personnel of law enforcement units who do not have access to 
education records, when used strictly for law enforceaenc purposes, segregated froa education 
records, and not aade available to anyone other than law enforcement officials of the saae 
Jurisdiction; (3) records solely about employees in their employee capacity; (4) post-secondary 
students or students over 18, medical, psychological, or other professional records used 
strictly for treatment and not available to anyone not involved in such treatment. Sec« 438 
(a)(4)(B). All other records directly concerning a student and maintained in any form are 
"education records." The Act applies to the records of past students. Sec. 438(a)(1)(A). 
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r- ri- *ir*- i. -3*4,4 s ? iVir ^pisifl intcriic-^ |>«r:*4.*:?e. 5«fc. i38<^)(I>(BK Jhcr** are 

r^rcvisii-r*^ vh- rt-^v a p.->t * ^n^Jarv ^tnfent nav ^voluntarily vaive his ur her rtj,i<t «t accei9» 
1. tt»*r^ r^c. :sr^niitl*^n f -r lirls^kns, ^-pL^trrv-nt or hcnctrs. ?ec. i38{a)(i)<C). 

T!|.* I -*r. .IIvs t'lat r.. Tf *»ris say r*?U*ased t*? anyone vititout written specific parental 
-ixH^nt >r li-^iull) i-^^-nt'l Ni^pivni »r ju^i*-ial ^*r4e^, vxc-ept {!> to othvr iocxil school officials 
vith 2e^itlT54t*' ei'j^atUru'l inter*f*it fa?* di-tenaincd by the jirantcc educational as^ency); (2) to 

Hi i ds • .iVr ..h *4 1h in -chi^h the .student seeks enrollrsent; O) to the (k^aptroller Ceneral, 
?h- ---*r*,*t ir- f HHT, *itnJ i4mn i ^trat ivc m*ads of educition agencies and state educati*>nal 
i'lVi ri : U »t yA'*r . *:sri 5in ^.viidi' i<^n% vhere necessary to aeet federal legal requircaents or 
3Tiiit ? xn: * /il'i^tLns; r^f in Mir*eclii?n s^'ith a student's application for <»r receipt of financial 
41!: (5l to It*/ ml li'cal ^I'fi.ials vherc specif ically required by a state statute adopted prior 
t^^ ^rnvr-H'.T I^, 2^7*; (hf ^»rA-iniz.3t ion^ conducting studies for educational agencies or institu- 
tions ron*-*^rjti't^ pr»*dj» 1 1 .-«.• it?Vtin>x, pr«u»vided that such data is not personally identifiable by 
p**r^^p,<i .'thf r t^j.i rer*r*.«j».„ntat.i*.ej» if thv organization and is later destroyed: (7) tc» accrediting 

rtriraz^it i jri^ ^h'ju^ n*;.*j*s-5r/; parcntji of a dependent student (in order to neet colleges' 

*n^^:tl-?n*. C >r -tnitnt-^ ^.vj.^-r JS); ani (9) vhen necessary in an energency to protect health or 
i.j/»>tv. S./ . . i3»f*fU 

Ti:*3 ntifite aL-o ^x*^::,rtsi ^c-rtaln "public- directory infornati^n" froa the rcquirenent that 
ryiri?nt*; -ens^^nt t» r-.-U-i.^e. ^.-c. 438{i>(5) , (b)(D, (b)(2). Parents nust, however, be j^iven 
nni' »/ and «»pp.:*rtijrsi tv ipf «m tht that such inforisation should not be released without 

of rtr*.<*r.i.- to -^inv p#.TS4?n is conditioned upon his or her agreenent not to divulge 
^u-h inforaati^^n tt? -3 third party i«?ithout written parental consent and, except for local scliool 
upon »>ntry of '?uch access in the student's records. 5ec. ^38(b)(4). 

'*arents .^r^* entitled tu ,1 hearinj; to challenge the content of records and to correct or 
d'-Iettf a^y "'naiL* urat#» , nisie^dini^, -jv t?therwiso inappropriate data," They nay also insert a 
writt»?n st-it*->n«fnt ^-onrerninr, the records into their child's files. Sec. 438(a)(2). 

Parent*? nust be infor^fM of the rights accordiiid them by the act. Sec. A38 (a). 

All rights granted to parents accrue to the student alone if he is eighteen or older or is 
attending a post-sec4?n^.ir> in?>ti tution, except that the parents of such a student nay not he 
denied acres** t th?? rec^^rds is third parties as long as they student is a depcncfent. Sec. 438(d), 
(bifJXHK 

Tlie Secretary of IJEW is responsible for the cnforcencnt of the regulations and for the 
e^cibiishnent vf an fnv#^%t igati ve office and review board Co hear and decide coisplaints. Sec 
438(f), ff^). 




138 



i^t i^-T- * * :'«T'i> ^'«' U-J vJ.F.:^, . «^ t ».t t^t.-^. !i a- t;.^- . i 

i ^€>aJ 0J ^rotj trover **, in ! li en-tort? f intl rc *ul itiOTi.s hi/*? ;jot v<-l K*t**« i>5*titi2, i?*-^*^ 

^trrfly hi.'hli^ht M^or jirovi^ioiLi. «*nci' the rci^ul aioas have K*coi-t* tiii.*! an .irii- U» jft^i ^l*r' 
tftTO viil ippifiT It- j^' AUn ir: Kr^CVriOr*, tUv center's ^luarterlv |mMi* »tion. 

in idditio^i to thv HVa *?n5orc<-rjL'nt c:cch.inii>s:, it K^j^it tvo «atiO'ti! ^',ro':j«?- lii L\t itor 

stit^fi^ (violations b*f reported to Lisida Lipton, R Sl. ^i.V. *.tNliin>;iosi, iJ^CI 

4H^-i'rf70|. AJiiUon.tlly , the !C.ition,jl Coxsittce for Citi^cnr* in Edu-^ition h.is i^i^^i.ilUd .s i^^li- 
J r«-*A.* "hotiin*'*' < - m»'-;;kT'-'A1RtIJ to gather nation.ii opinion on ho-f kcII the *V:t i;» bcifi-,, valbr-t.-.'. 
Persons l*„»r. their tddriess at th.it mr^ber will r«;ceive, bv null, i nlorr-.it ion on iiu .V t lad j 
::30nitoriiii: cjrj on vshhh j».*r«^rttN lud sttid^^-ntis -ein r«.*cor<l thc-ir *;xpcriv»ccN i*licn usi. t*t , 

their records. The ,:ronp pi^in.s to i>?»uf ^an ovcri»ii;«it Ht.itvncnt to i^jutr^si* -it tiic * Jid >j 
on cite hisi^ot its tindiajjts- Additional r^nltorins; 1*1 rds in hulk cm obt lined 1 ror. it 
Sijite 'Aiidc Like Village careen, Cobirbid, >;d. -21044. 

* 

Buck <ioldst**in 
Taul 1^'eckstein 
Center for Law & Educition 
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^'I hc Bticklev Anieiiclmciir 



F ir i I V h i ?i ca t i on a 1 

♦•e n *.» ra I H v3 t i o si 

(as it itppears in ^0 
F^'d. Heg. 120B ec Sisq., Jan. 
6, 1975] 



S^. 4M. (»)(!) (A) No fund* »hftll be mad* 
«Tiai»bl« und«r anj Appilcabl* proffrtLm to 
Mf MucAtlmiAj «c«ncr or liMtituUon wlifch 
A poUcr or denjinf. or wHlch eirecUreir 
pfvrenu* lh« iwrento of 9tud«nt« who or 
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m(C) Equal Protection 



Part III(C) is divided into four subsections. First, there is a general note discussing the 
standards of reviev applied by courts when presented with an equal protection complaint. Second 
and third there are tvo notes on wealth and sex discriminations respectively. Finally, there is a 
section containing exanples of other cases involving a denial of equal protection to students. The 
last section discusses, for exanple, the equal protections probless where unequal discipline is 
cetcd out to racial rainorities, discrinination against narried students, non-residents and so forth. 

This ciaterial does not cover school racial segregation, a distinct and highly developed cate- 
gory of equal protection violations. Legal services lawyers who have clients with a problem 
involving racial segregation in the schools should contact the Center for Law and Education for 
riaterials and consultation- Part III(C) only briefly covers t-ie equal protection violations which 
arc discussed in the Center's CLASSIFICATION MATERIAI^ (revised ed., Sept. 1973) — tracking, 
exclusion fron school of handicapped and normal (e-g^ , pregnant) children and denial of an adequate 
education to non-English-speaking children- Lawyers representing clients with problems in these 
areas shouid also consult the Cb\SSIFICATION MATERIALS, and !JI-LI.N"GUi\L-BICULTURAL EUUCAtiaV: 
A Handbook for Attorneys and Cormunity Workers (forthcoming). 
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111(0(1) Judicial Standards for Finding a Denial of Equal Protection 



THE DIFFEREKT STANDARDS FOR REVIEW 

The fourceench amendment Co the United States Constitution' provides that "no state shall . . . 
deny to any person within its jurisdiction the equal protection of the laws." Literally inter- 
preted, this provision prohibits any tinequal treatment of school children. However , the courts 
traditionally have allowed differential treatment of persons where it is reasonably related to a 
legitimate purpose contained In the law or regulation creating the differential treatment (the 
"reasonable relation" or ''rational basis" test).^ This* test does not always apply, however. First, 
where a fundamental right l.s in Jeopardy, or second, when the classification of those receiving 
differential treatment is "suspect," a stricter test applies. In these situations the courts will 

subject the classification to strict scrutiny, and will require a compelling state interest or 

2 

purpose (the "compelling interest" or "higher relevance" test). 

In otl^er words, depending on the nature of the Interest which is threatened by the classifica- 
tion, the courts will apply a different standard of review. In an ordinary case — where no 
important right is in jeopardy and the classification, is not "suspect" — .the court applies what 
has been described as "restrained review." In other cases, the court applies "active review" or 
"strict scrutiny" and requires officials to justify their action by showing that an overriding and 
compelling state interest is at stake. Dunham v. Pulsifer , 312 F.Supp. 411, 416-417 (D.Vt. 1970); 
Note, Equal Protection, 82 HARV. L. REV." 1067 (1969). Initially, then, under the classic analysis, 
a court must decide whether to apply "restrained" or "active" review to the ca^e before it. The 
classic analysis may be eroding at some points, however. 

T! Cases where the Court has applied the "reasonable relation" xest include, Rinaldi v. 

Yeager , 384 U.S. 305 (1966); Morey v. Doud, 354 U.S. 457 (1957) ; F.S. Royster Guano Co. v. Virginia , 
253 U.S. 412 (1920); Gulf» Col. & S.F.l^. v. Ellis , 165 U.S. 150 (1897); see Tussman and Ten Broek, 
The Equals Protection of the Laws , 37 CALIF> L. REV. 341, .346 (1949). 

2. Cases where the Court has required a compelling state, interest include, e.^, Dunn v. Blumstein , 
405 U.S. 330 (1972); Kramer v. Union Free Sch. Dist. , 395 U.S. 621 (1969); Shapiro v. Thompson , 394 
U.S. 618 (1969); Harper v. Virginia State Bd. of Elections , 383 U.S. 663 (1966) { Brown v. Board of 
Educ , 347 U.S. 483 (1954). 
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Prior CO the forsacion of the Burger court, there appeared to be only these tvo tests, with 
all unequal cl.issificatior»i& .-subject either to regular or it.trict scrutiny. It is possible that the 
Sur^:er Court is now establishing inten^ediary degrees of s^crutinv as well, having recognized chat 
sone clas^iiflcacions inpose greater and I&s&er burdens. Thus, the Burger courc has said chat in 
any challenge under the equal protection clause, the revie'-cing court 

(oust J look, in essence, to three things: the character of the classification in 
^ue^tlon: thr individual interei^cs affected by the classification; and the govern- 
cental Interest*; iSi>erted in support of the classif ication- 
^iuna^v^^^ -05 t'.S. 330, 335 (1972). 

J ih.'N, vhflc ^^nv the older equal protection cases vent so far as to uphold stnte classifi- 
cations it the court could identify any rational basis for the discrinination, regardless of 
uhether the state had consciously adopted chat basis, che Burger courc lias refomulaced chis test 
in sooe casc-s, and has required che scate to dcnonstrate at least chac the state's classifications 
"rationally further sonc legitinate, articulated purpose." San Antonio Ind. Sch. Dist. v. Kodri- 
^uez, ^11 U.S. 1, 17 (1973). Although che courc characterized che cesc used here as "craditional" 
and requiring only a "rational basis," it appeared in fact to be requiring a higher standard, 
vhereby it balanced "the interests of both parties. 

The Court has also used a balancing approach in recent decisions dealing with the rights of 
illegitimate children. In Labino v. Vincent , AOl U.S. 532 (1971), the court upheld a scate intes- 
tacy law barring acknowledged illegitimate cliildren from sharing with the legitinate of fspring in aj 
father's estate. The decision seened predicated on the number of alternate methods available to 
protect the illegitimate child's interest- Yet, in Weber v. Aetna Cas- and Sur.- Co. . 406 U.S. 164 
(1972) che Courc struck down a scace provision denying unacknowledged illegiciinace children che 
righc Co recover under the scace's workraan conpensacion plan, finding no possible relation between 
the statute and the state's interest in legitimate family relations. The court didt not "distinguish 
Labine on the basis of state interest or right involved, but on che availabilicy of alcernace means * 
of procecting che child's interest- ^ . 

The existence of alternate nethods available co the individual who desires the benefit pre- 
scribed by the challenged act is a crucial factor in che Courc's decermination of what standard co 
apply. Thus, in Bullock v- Career , 405 U.S. 134 (1972) a scacutory provision requiring a filing 
fee for all primary candidates was struck down for its exclusion of all indigents under a strict 
scrutiny standard. The Court found the statute must be reasonably necessary co the accomplishment 
of legitimate state objectives, id. at 145, with no reasonable alternative means of reaching che 
same gbal, id. acl49. See also, Flarper v. Virsinia Bd. of Eleccions , 383 U.S. 663 (1966) (indigene 
could not be disenfranchised because of failure co pay poll cax); Douglas v. California , 372 U.S. 
353 (1963) (indigene defendancs could noc be denied an atcorney-for an appeal as of righc because 
of an inability co pay); Griffin v. Illinois , 351 U-S. 12 (1956) (indigene defendane could noc be 
denied a trial transcript, or an adequate substitute, for his appeal because of an Inability co 
pay.) See also T ate v. Short , 401 U.S. 395 (1971) and Williams v. Illinois . 399 U.S. 235 (1970) 
(indigents could not be Incarcerated simply because of their Inability co pay a fine). 

• 
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The court has Also looked into tUot alternatives available to the governnent to achieve its 
404ln. Jtius in U 5>enH_ta4t V K jiTij » AOS l .S. 418, 452 C l<?72) (birth control) Che courc noted th.4t 
Lite challenged statute van umieccst»ar> a:» *i he.ilt5» £5e.isure (its purported purpose) in iij^it oi 
the leileral md state laws already regulatin]& the distribution of baraful drugs. OL, USDA v. 
Moreno, 4n T.S. >l{»-7 (1973) (decided on "o*\iial protection" as esbodied in the fifth aoend- 

nent:".^ due proct:SN clause) which found that the existence of other existinj* federal legislation 
dcsis:ncd to prevent fraud »raNt doubt upon the argument that an anendnjcnt s.o Che Food Scansp Act was 
ritionaily intendi^d to prevent the very sacie abuse. 

Hie courc has ^^so used a sneaiis-cnd approach, iindinit the classification nusc be based on 
">;or.c j^round oi difference having a fair and substantial relation to Che object of the IcRisla- 
vioiu" K.ihn V. 5hevin. Ulh T-S. 333, 353 (197A) , citinK Heed v. Keed , 404 U.S. 71, 76 (1971) and 
F.S. Roy>ter Cuan*^ Co. v. Virginia , 253 U.S. 412, 415 (1920). In Kahn , the court found that a 
state tax law jtranting widows, but not widowers, an annual ?500 property tax exetaption was rea- 
sonably desij;ncd to further the state's policy of cushioning the financial inpact of the loss of 
Che spouse oii the sex for whoci that loss ioposcs a disproportionately heavy burden. In Reed v. 
Reed the court used the same test to strike down a statutory preference for nen over women as 
addiniscrators' of a decedent's estate. See also, Eisenstadt v. Baird , 405 U.S. 438 (1972) (apply- 
ing Heed 's substantial r edition means-end test to invalidate state prohibition against giving 
single persons contracepLives) . Cf . . ^inenez v. Weinberger , 414 U.S. 628 (1974), finding that 
denial of siocial security benefits Co illegitimate children of the disabled born after the onset 
of Che disabilitv violates the "equal protection" j»uarancees of the due process provision of the 
fifch anendxscnt. Ttie Court went on to find^ that the prevention of spurious claims was a legitimate 
govecnaienc interest, but that tlie law in issue was not rationally related^ to that end. 

See also, San Antonio Ind. Sch. Pist. v. Rodriguey, , 411 U.S. 1, 91-133 (1974) (Marshall, J., 
dissenting); c;tinter». Supre^ne Court 1971 Tertn Forward: In Search of Evolving Doctrine on a Changing 
Court: A Model for a Kew Equal Protection, 86 HARV. L. REV. 1. (1972); Note: The Less Restrictive 
Alternatives, and Some Criteria , 27 VAND. L. HEV. 975, 995-1011 (1974). 
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1H£ OPTOm-KlTY TO ?SCEIVB A XnciKAtLV ABI^IIATE EDUCATION 
IS A CONSTITUnQmLY SICyiFICAKT lOTEKEST yHICH REQUIRES 
I.\TEKSIFI£0 EQUAL FROTECTIOX REVIEV VKEX PgFRIKCED 
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As already aocci!, if the classification infrinses tspon a "fundasental interest" then the 
Suprcoe Court has required a showing of a cocpelliag state interest to justify the classification. 
The Court has recognized a fundaacntal interest in the right to vote; Kraner v. Union Free Sch. 
Bist., 621 (19,69); Harper y, Virgigia State gd, of Elections . 383 U.S. 663 C1966). to 

procreate. Skinner v, OklahoM, 316 U.S. 535 (1942); to travel, ^apiro v. Tho«g)son . 394 U.S. 61S 
(1969). and access to the courts and judicial due process. Griffin v. Illinois . 3U U.S. 12 (1956). 
In these cases, the govemaental action "nust be closely scrutinized and carefully confined" 
nfeirper V. Virginia State Sd. of Elections, 383 U.S. at 670. and cannot be upheld on a showing of 
rationality alone. Kraiaer v. Union Free Sch. Dist. . 395 U.S. at 627-8. 

It would seen, at first blush, that the right to an education should be included in this list. 
However, the Suprene Court has taken a narrow view of what is "fundasental.*' liaiting it to that 
which is explicit or iaplicit in the federal constitution. San Antonio Ind. Sch. Dist. v. Rodriguez. 
All U.S. 1, 33 (1973). In Rodriguez the Court sustained the Texas systea of financing education 
through local property- taxes, d^pite arguoents that this denied children of the poor, living in 
less' wealthy districts, equal education. One of the argiraents presented to the court was that a 
deprivation of a fundamental right — education — required strict scrutiny. This arguoent was 
rejected. 

:«onetheless, the Court left open a nuaber of questions, recognizing that there has been ''an 
abiding respect for the vital role of education in a free society." Id^ at 30. Thus^ the Court 
in Rodriguez id not decide whether, on another set of facts, students could denand equal oppor- 
tunity CO receive an adequate education. The Court only observed that it could not ascertain what 
constituted "equality" on the facts before it. Id^ at 24, 25 n.60, 42. The Court also seeaed 
to be basing its ultimate conclusion on a finding that the inequality that existed in Rodriguez * 
was not, relatively speaking, so great^that it would trigger stricter review. The Court speci- 
fically stated that, id. at n.60: 

If clcoentary and secondary education vere nade available by the State only to those 
able to pay a tuition assessed against each pupil,^ there would be a clearly defined 
class of "poor" people — definable in tenns of their inability to pay the prescribed ^ 
sua — who would be absolutely precluded fros receiving an education. That case 
would present a far nore corapelling set of circumstances for judicial assistance than 
the case before us today. After all, Texas has undertaken, to do a good deal more tlian 
provide an education to those ^ho can afford it. It has provided what it considers to 
be an adequate base education for all children and has atterapted, though iraperfectly , 
to ameliorate by state funding and by the local assessment program the disparities in 
• local ta:: resources. 

Thus a relatively greater inequality, according to Rodriguez , could trigger a stricter tcs?:. 

Therefore, even if the eight of a child to attend school cinnot he classified -is a funda- 
mental constitutional right, it is nonetheless a right of utmost Importance, and far Dore signi- 
ficant than the "rights" asserted in the equal protection cases triggering only traditional review 
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and reqtsirinst anly a rational basis for justiCicatlon. £.g. « Korey v. Doua , 35^ U.S. 457 (1957) 
(the riglit be free fr*?S5 rcjj^alations governing currency' e2.changc <»pcrations} ; F,S, E<?yjster ^aano 
Co. Virjrinia , 253 t*.S. ^12 (1920) (risht to be free froja state tax); l^iilf, C. ^ S.F. Hy v. 
Ellis, 165 U.S* 150 (iS97) (right not to pay attorney's fee). Sec also Rinaldl v. YeaRer > 38^ U.S. 
305 (1966) and Criffin v- Illinois , 351 U.S. 12 (1956). Both raised the question of a prisoner's 
right to a free transcript on appeal. However, in Criffin, the Court found an indigent prisoner 
vauld be totally deprived of his right to an appeal and, in Rinaldi, the Court, noting that the 
prisoner v^.'? alloved to proceed in foraa pauperis , categorized the right involved as frcedoa froa ^ 
r*.*iitbursing the state for an unsuccessful appeal, and found the distinction ( i.e. , those «ho 
received pri?»un sentences as oppo&cd' to fines or suspended sentences) bore no rational relation 
to the purpose of the reicburseaent statute and disposed of the case on those grounds. 

Tiiere is no comparison bctveen the rights asserted in these "traditional review" or "rational 
basis" cases and the. right to education. The Suprese Court has historically recognized the high 
significance and issportance of education. Still respected cases recognize it as a "liberty" 
interest protected by the due process clause. In Meyer v. Nebraska , 262 U.S. 390 (1923), for 
e2<arple, the Court relied upon that rationale in invalidating a state law vhich prohibited the 
teaching of nodem foreign languages to children below the eightfi grade in public and private 
school. >Chile acknowledging the iaprecision of the tera "liberty" the Court did conclude that 
it iacl«ided "the right of the individual ... to acquire useful knowledge. ..." Id* at 399. 
See also Pierce v. Society of Sisters , 263 U.S. 510 (1925); Bartels v. Iowa , 262 U.S. 404 (1923). 
The Justices have consistently averred to that liberty interest through the intervening years, and 
it has repeatedly fomed an underlying (spoken or unspoken) basis for decision. See e.g. , Coss v. 
Lopez , 4iy i'.S. 5^>5 (1973); Vlandis v. Kline , 412 U.S. 441 (1973); Wisconsin v. ,Yoder , 406 U.S. 205 
(1972); Epperson v. Arkansas , 393 U.S. 97 (1968); Keyishian v. Board of Regents . 3)i5 U.S. 589 
(1967); Illinois ex rel. McCnllun vs. Board of Educ , 333 U.S. 203 (19A8); Vest Virginia State Bd. 
of Educ. v. Barnette , 319 U,S. v24 (1943)*. See also Griswold v. Connecticut , 381 U.S. 479, 482 
(1965) ("the State nay not . . . contract the spectrun of available knowledge"). Lower federal 
courts have also been zealous in protecting education interests. E.g. , Richards v. Thurston , 424 
F.2d 1281 (1st Cir. 1971) (educational interests arc part of fourteenth ataendiaent "liberty"); 
Dixon v. Alabir^i Stnt e M. of Educ, 294 F.2d 150 (5th Cir.), cert, denied , 368 U.S. 930 (1:961); 
Qrdva v V. Hargraves , 323 K.Supp. II55>, 1158 (D.Mass. 1971) ("a basic personal right"); Chandler 
V. South Bfind Corsaun. Sch. Corp. , Civil tlo. 71 S. 51 (N.D. Ind. Aug. 26, 1971) (Clearinghouse 
No. 5320) ("a substantial right iiapiicit in the 'liberty' assurance of the Due Process Clause"). 
See also Spence v. Bailey} 465 F.2d 797 (6th Cir. 1972) (per Clark, Retired Justice). 



* The equal protection clause has also figured prooinehtly in protecting educational interests 
affected by segregated scfooling. While the race factor Is dominant as a consideration in such 
cases, the importance of the school settings cannot be doubted. ^ After all, public schools fomed 
the principle arena for the first breakthrough and for the sustained fight against the "separate- 
but-equal" doctrine. Brown v. Board of Educ. , 347 U.S. 483 (1954). The Court's opinion in Brown , 
in the words of Chief Justice Warren, made explicit its reliance upon the importance of education: 

149 



Cor,toLsor> i»*.liool .itlc5i'l4TKc l-ivfe ^nd tJjt ^r4Mt vivpeaditurifs for education l>otli derson- 
stratc out rc%o>tnltiiJn of ilie iriKiruincc of vdu&JLion to oar dciaojcratSc society- Jt 
is re^jaircd in t!2C perfomjnce of orjC sosc ibaiiic public responsibilities, even service* 
in the anscd forces, it is the %'ery foundation of good citizenship. Today it is a 
principle instrument in awakening the child to cultural values^ in preparing hisa for 
later professional training, and in helping hin to adjust noraaily to his enyirons)ent* 
In these davs^ it is jou^^ any child cay reasonably be expected to succeed in 

ISJj^ if he is denied the opportunity of an education. Such an opportunity, where the 
sta te .has undertaken to provide it, is a right vhich zaust be aiade available to all on 
equal terrj; . 

Bn wi V. Board of Education , 347 U.S. 483, 493 (195^) {csrpliasis addend). 

An ade*iuate education also cay be dceaed a constitutionally significant interest as a pre- 
requisite to t;ie effective enjovMnt and exercise of rights decsed "fundaiaental" by the Supreiae 
C*urt. Tinker v. Pes :^ines Indep. Sch. Dist. , 393 U.S. 503, 511-12 (1969); Kevishian v. Bd. of 
Hegcnts , 35>3 f -S. 589, 601-03 (1967). Thus, it could be classified as az&ong tliose "iaplicitly 
*;uaranteed'' by the Constitution in the tcras of Rodriguez, 411 U.S. at 33. It is difficult to 
iaagine an ill-educated people capable of fully enjoying and exercising their first aisendoent 
rights — to speak, to vritc, and to read. Tlie societal utility of the first aaendiaent is greatly 
reduced vhea a recognizable segz^ent of the populace is kept ignorant. Siailarly, the high values 
«'hich Ar:ericans place upon a republican fom of governjscnt, e.^. , Kevnolds v. Sics^ 377 U.S. 
533 {196^} !^se nuch of their lofciniess when voters are unable to cast their ballots with ' 
intellio knowledge of the candidates and Issues. Justice Powell recognized in Rodriguez 

the neces. of education in order for one to effectively exercise fundaoental rights, 411 U.S. 
It 35-3*:, but, alsc found that Texas school children wore adequately educated, Id. at 37. Secause 
of the ix:tt:^r-il part that education plays in a denocratic. technologically sophisticated society, 
.ij'v state- whl*.h Jepriy*:s fron a child an adequate education should be carefully balanced against 
the ham ti» the child and society in general. 



5*hen state action discriminates against a **suspect'* class, the strict scrutiny of tlje com- 
peXiing interest test discussed ^bove is again drawn into play. Historically, the only suspect 
class has been race. See c^z- s Keyes v. School Dlst> Ko. 1 , 413 U.S. 189 (1973) (holding, that 
Chicaner w-ere be considered the categorical equivalent of Slacks for the purposes of deteminin^ 
if the class if legation was suspect); Brovn v> Board of £duc. . 347 U.S. 4S3 (195^). In Brovn, the 
O^art tonsil that the separation of school cliildren solely because of their race "generates a 
feeling: of iaf4i-riority as to their status in the concunity that aay affect their hearts and ainds 
in a vay iinlikely ever to be undone ''3^7 U.S. 4SA,494 (1954)- ^ 

The list of potential suspect classifications is expanding. SChat Justice Povell has ciiaracter- 
ized as the "traditional indicia of suspectness** occur whenever a class has been 

saddled v-ith Such disabilities* fandj subjected to such a history of purposeful unequal 
treatrsenty [and] relegated to such a position of political poverlessness as to corsaand 
extraordinary protection fron the xsajoritarian ^lltical process. 

San Antonio Indep. Sen. Dist. v. Sodriguez , 411 U.S. 1, 28 (1973) ^ 

Justice Stevart stated in his concurring opinion in the saae case that . * at least in soae 
settings, . - . [classifications 3 based upon national origin, alienage, Jlndigency, or illegitinacy** 
are also stispact classifications. Id. at *61. Kational origin, e.g. , Takashi v. Fish and Cage 
Coca'n. , 334 U.S. 410 (1948) and alienage e.g., Crahaa v. Richardson 403 U.S. 365 (1971), have 
so been held suspecL. Illegitimacy say also be a suspect classification, e.g. , Weber v> Aetna 
Casualty and Surety Co. , 406 U.S. 164 (1972), thus mandating the compelling state interest test 
vhich has only been passed once. See Koreis.it^n \. United St tLe.s » 323 T.S. 214 (5944) ^*hich dealt 
virh a a-itioaal erer >:ency . 

Like discrinixiation based on account of race, discripinatlon on account of sex or econocic 
status is abhorrent to the basic principles of dezaocracy. It can be equally husiliating; it can 
be equally arbitrary; and, vhen it concerns an inpressionable child or youth, it can be equally 
debilitating. An econonic distinction anong children li^c a racial distinction, "generates a 
feeling of inferiority as to their status in the cocaaunity that cjay effect their hearts and ainds 
in a way unlikely ever to be undone." Brovn v. Board of Educ , 347 U.S. at 494 (1954). Although 
difficult to coapare, distinctions based on sex and poverty are inherently less susceptible to 
explanation than aire other distinctions appearing before the Court in non- racial equal protection 
cases e.g. , unsuccessful prisoner-appellants, Rinaldl v> Yeager , 384 U.S. 305 (1966); larger 
sized jFaoilies, Dandridge v. Williaas , 397 U.S. 471 (1?70), or servicemen, Carrington v. Rash, 380 
U.S. 8!f (1965). See also mmh.m v. PiiLsi xec, 312 F.Supp. 41 J (D.Vt. 1070) (uthlfttes and non- 
^ithlcte^^^^ 
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The Courc has u^on occ^los cone close to aaking vealth a "suspect" classification. For 
eraizple, in dicttto Ir recognized thar equal protection vould be violated whenever 

I 

The individuals or groups of individuals, who constituted the class discrisinated against 
shared two distinguishing characteristics: because of their ijq>ecunity they were cou- 
ple tely unahle to pay for soae desired benefit and as a consequence, they sustained an 
absolute deprivation of a meaningful opportimity to enjoy that benefit. 

San Antonio Ind. Sch, Dist. v. Kodriguez , 411 U.S. 1, 20 (1973). 

On the facts of Rodriguez , the Court found "there is no basis - - - for assuodng that the poorest 
people — defined by reference to any level of absolute ispecunity , — are concentrated in the 
poorest districts." at 23- / . - ^ 

There are nuaerous other cases where the Court has recognized poverty as an obviously invalid 
hzsis for discrisinating against classes of people: "Lines drawn on the basis of wealth and 
- property, like those of race ... are traditionally disfavored." Harper v. Virginia Board of 
/ Elections, 383 U.S. 663, 668 (1966). "In criminal trials a State can no nore discrlainate on 

account of poverty than on account of religion, race, or color." Griffin v. Illinois , 351 U.S. 12, 
17 (1956). "And a careful examination on our part is especially warranted where lines are drawn on 
the basis of wealth or race, - - - two factors which independently render classification highly 
suspect and thereby dexaand a asore exacting judicial scrutiny." McDonald v. Board of Election 
Comers of Chicago , 394 U.S. 802,807 (1969)- Again, in Townsend v. Swank , 404 U.S. 282, 292 n.$ 

(1971) , .fhe court observed: 

... a classification which channels one class of people, poor people, into a particular 
class of low paying, low status jobs would plainly raise substantial questions under the 
Equal Protection Clause. / 

See also, Kobson v. Hansen , 269 F.Supp. 401,507-08 (D.D.C. 1967), appeal dismissed per Rule 60 « s 
393 U.S. 801 (1968), aff 'd sub nom., Sauck v. Hobson , 408 F.2d 175 (D.C. Cir. 1969). 

In addition, strong argiaaents for aaking wealth "suspect" have been advanced by dissenting or \ 
concurring justices in soae^ cases. Cf. Johnson v. New York State Ed. Dept. , 409 U.S. 75,76-77 

(1972) (Marshall, J., concurring). Also see Lubin v. Panish , 415 U.S. 709, 719-22 (1974^ (DougJ.as, 
J-, concurring). 

On the other hand, wealth as a "suspect" classification equivalent to race was not recognized, 
although the Court had a clear o/portunity to do so, in Janes v. Valtierra , 402 U.S. 137 -(1971). 
The Court refused to strike down a California state constitutional provision which required that 
low-rent housing projects be ^proved by a majority vote in a referendtai in the coMiunity where 
the project would be located.) Only Justices Harshall, Brennan and Blackmin dissented on grounds 
that the ^^erendun requlreaient violated the equal protection rights of the poor. Conpare Seattle 
<' Title Trust CoTv:^'^Koberge , 278 U.S. 116, 122 (1928) (due process case) invalidating a zoning 
ordinance tliat required coMunity approval of a home for the aged poor, since it would not "work 
any injury, inconvenience or annoyance to the conmnity, the district, or any person." There is 

152 * 

Er|c ' j5J 



I 

f 

also soste adverse dictisi in l^^drU^c v. Ailli.is^ , 397 U.S. 471, ii78-79.486-7 (1970) tending to 
indicate diac the rational basis test is appropriate. ^ 

A zsajority *?£ the Court secris t** be wrried that a virtual per se in\'alidation of vealth- 
related classification, as has happened for r^ee discrimination, could lead to soae highly 
undesirable judicial intervention in the state's budgetary processes. C£. Koss v. Hoffit , 417 
U.S. 60(1 (1974| (no discretionary appeal for indigents); U.S. v- Kras , ^09 U.S. 434 (1973). 
However, the desire to save =a>ney is no justification for the failure t?o provide an education: 

Ve recognize that a State has valid interest in preserving the fiscal integrity of its 
progracs. It aay legitimately attespt to Unit its expenditures, vhether for public assis- 
tance, pt&llc education, or any other prograo. But a State »ay not*«cco«pllsji such a pur- 
pose by invidious distinctions between classes of its citixens.- It could not, for example, 
reduce expenditures for education by barring indigent children fro« its schools . Similarly, 
{the state] sust do sore than show that denying welfare benefits to new residents saves 
ssoney. The saving of welfare costs cannot justify an otherwise invidious classification. 

Shapiro v. Thoapson , 39^ U.S. 618^633 (1969) (emphasis added). 

See generally Michclnan, The Suprece Court. 1968 Tera-Forward: On Protectiijg the Poor Through 

/ 

the Fourteenth Aaen^nt , 83 HARV L. REV'. 7 (1969). 



SEX 

Sex seezas even closer to achieving the status of a suspect classification than does wealth. 
Four SupreM Court Justices have already shown a willingness to so classify it. 

[Sjex, like race and national origin, an imu table characteristic determined solely 
by the action of birth. The imposition of special disabilities upon the acnbers of a 
particular sex because of their sex would seen to violate " the basic concept of our 
system that legal burdens should bear some relationship to individual responsibility 

i *Frontiero v. Richardson , 411 U.S.* 677, 686 (1973) (striking down statute providing, spouses of male 
necbers of the anaed forces were dependents, but spouses of feciale members were not) '(Douglas, 
Brennan, White and Marshall, JJ., plurality opinion). 

The other ssembers of the High Court prefer to defer any judicial pronouncements till the 
debate over the Equal Rights Amendment has ended. However, the Court has shown a willingness to 
strike down sexually based statutes as non-rational. See, e.g. , Reed v. Reed , 404 U.S. 71 (1971) 
(striking down an Idaho, statute which provided that between persons equally qualified to administer 
estates, males must be preferred to females). Also see generally. Part 111(C)(3), infra . 

A similar case in which a court also found no rational basis is Berkelman v. San Francisco 
Sch. >Dlst. , 501 F.2d 1264 (9th Clr. 1974)' (striking down higher admission standards for female^ on 
finding no evidence that an equal number of males and females furthered the goal of better educa- 
tion). See also Sa«uel v. University of Pittsburgh . 375 F.Supp. 1119 (W.D.Pa. 1974), appeal dis- 
missed, 506 F.2d 355 (3rd Clr. 1974), in which the court ruled in favor of married female students 
challenging University rule which assumed that, the domicile of a wife was that of her husband and 
charged non-resfident races where the husband was a non-resident, id . at 1133: 
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Uils Court's in^?jxry in thl^ ^*4Si.- het^^n ^hatht^r there is *j raUoaai ^ovcrnMacaJ 
interest furthered by the residency rules of the defendants. This Court finds that 
there is — the dual iaterosl of ^dainistrative convenience ^snd preservation of fisc^il 
integrity. But Uis* inquiry docs not end vith an ansver to the first quc^stion. It has 
been asked vhether certain funda:senta! fcrsonnl rights, ... have been infringed. 
Operating upon a, special sensitivity to sex as a classifying factor, this Court finds 
that- the residency rules promulgated and administered by the defendants in this case 
have resulted in the denial of equal protection to plaintiff class siesbers. 



I It should be pointed out that «?ierc no rational basis for the discrinination exists, the court 

\ can decide on this basis vithout deciding vhether a higher standard of review is neccsssry. 
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TOE i:n^£H£ST OF Tli£ STATE 

The third clenent that the Court said it should consider vhen esaainins equal protection com- 
plaints, vas the "govcrnaental interests asserted in support of this classification." Dunn Bluea- 
stcin, 405 U.S. 330, 335 Ci972). For "suspect" classifications, there is hardly any acceptable 
Justifications. In only cjric case involving a "suspect" classification has the state set the burden 
of Justification icposed on it- Korczsatsu v> United States , 323 U.S. 214 (1944). It took a caaor 
var and a belief » accepted by the country and Court, that the class discriainated against remained, 
as a class, likely to be loyal to the enemy. Fundai:ental interests have been abridged jrore fre- 
quently, but the burden of justification rcziains heavy. See, fdr cxacple, the general rcquire- 
t^eats for jiisri tyiutt .my *ibridi;c*nH*nt of * first *inendzsent rights. Tart III (A), supra . 
Moreover, vhere the classification is doubtful (even if not "suspect" in the traditional sense) 
and the"' interest vhich is affected is substantial (even if not constitutionally "fundamental") 
the combined considerations should vork to trigger a stricter standard of review than vould be 
pursued in an ordinary case. Thus, in Griffin v^ Illinois , 351 U.S. 12 (1956) the court did not 
attach great weight to the right to an appeal, but it found the classification itself (poverty) so 
"highly arbitrary that the aore stringent test again seened appropriate. See also Hargrave v. 
McKinney , 413 F.2d 328 (5th Cir.' 1969); Serrano' v. Priest , 5 Cal.3rd 584, 487 P-2d 1241, 1250-59, 
96 Cai. Hpt. 601 (1971). 

Another state interest which should not prevail when the facts present a highly arbitrary 
distinction anong students — such as sex or poverty — and their vital interest in receiving an 'I 
education I'itf affected* is the state interest in saving funds. Cost savings was explicitly re- > 
jected in Sh.ipiro v> Thonipson , 394 U.S. 618, 633 (1969) (emphasis added) where the court recog- 
ni^5ed that a state has legltin<ite interests in preserving its fiscal integrity, but where It also 
observed that: 

It could not . . . reduce expend itu res for education by barring indigent children 
fron Its school . Siailarly, in the cases before us, appellants must do nore than 
show that denying welfare benefits to new residents saves jnoney. The saving of 
welfare .coats cannot justify an othenjise invidious classification . 

The full quote is found at p. 152, supra . 

Cost savings were also rejected, in effect, in Griffin v. Illinois , 351 U.S. 12 (1956), and all 
of its progeny, and in Gideon v. Walnwright , 372 U.S. 335 (1963). Other possible justifications 
for unequal tre/)tment of students might be based upon a desire to save the time of teachers and 
other staff — an argument that should be equalled with the cost-saving arguraent. In Sua, the 
nature o£ the right or interest as well as the nature of the classification are considered to- 
gether, as they muiTt be, the state has only the slightest chance of justifying unequal opportunity 
for the poor and females when offering essential educational opportunities to others. 

The classic choice of traditional or strict scrutiny depending on whether the court finds 
the facts before it present an ordinary classification, or a "suspect" one or a denial of a 
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£undas:encai right, appears to be giving vay ia tvo nain ariias. First, vherc the court can find 
t«3t the interest afffi.ttJ lt» a i>i^ni£ivant one — even if not a iundazsental right — the court 
vill require sore than any conceivable rational basis to justify the classification. Second^ 
although sex and poverty have not yet been labeled by the Court as "suspect" classifications, they 
also require a heavier burden ssf justification- Each of -these are discussed in greater detail 
belw. 

Robert M. 2;as tress Jr. 
/*ppalacKian Research ^ Defense 

Fund of Ky., Inc. ^ 
Jane Sanuels 

Center for Lav and Education 
P.M. Lines 

Center for l-av and Education 
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111(C)(2) Classificalion Based on VVeallh 



— Examples of Cases 



Denying an essential right to schooling to a child because he is poor is so obviously arbitrary 
and unjust that it should trigger a stricter review than other classifications dealing with other 
interests. Tlie Supresae Court has not yet held this directly, however, but in San Anton io Ind. Sch. 
P ist- V. KodriRuez , 4U U.S. 1 (1973) it recognized this principle vhere two elcsients cone together 
in a single use: -(1) a definable category of poor people, and (2) a failure to provide each child 
with the opportunity to acquire the basic ainiiaal skills necessary for the enjoyaent of the rights 
of speech and full participation in the political process. Id* at 22-24. 

Discrioination against poor children in educational opportunity may arise in a variety of 
contexts. First, and ciost obvious, the charging of special fees for books, naterials, and other 
educational privileges could operate to keep those who are too poor to pay the fees froo enjoying 
essential educational opportunities. The leading federal case in this field is Johnson v. ?^ew York 
State Ed. Dept. , 449 F.2d 871 (2d Cir. 1971)> vacated for nootness , 409 U.S. 75 (1972). Plaintiffs 
brought an action challenging the failure of the state to supply free texts^ in the primary grades. 
Although the case was mooted when voters in the respondent school district voted a tax for Che 
provision of free texts, the concurring opinion of Justice Marshall indicated clearly how he would ^ 
vote when this issue next reached the bench, id. at 76-77: 

The practical consequence of this situation was that Indigent children were forced 
to sit "'bookless, side by side in the same classroom with more wealthy children 
learning with purchase(d] textbooks (thus engendering] a widespread feeling of in- 
feriority .and unfitness in poor children [which] is psychologically, emotionally, 
and educationally disastrous to, their well being.'" . . . 

This case obviously raises questions of large constitutional and practical 
importance. 

As a general rule, courts are finding fees invalid, although equal protection is not always a 
basis for the holding. See generally, A. CO. R.N, v. Little Rock Sch. Dist. > Civil Ko. LR 7i-C-77 
(W.D. Ark., filed Jan. 15, 1973) (Clearinghouse No. 4310); Paulson v. Minidoka Sch. Dist. No. 331 , 
93 Idaho 469, 463 P. 2d 935 (1970) (state constitutional grounds). Vendevender v. Cassell , 208 
S,E.2d 436 (W.Va. 1974) (same). 

The fees j-ssue has been addressed by the Center in STUDENT FEES (revised cd. Mar., 1972),. a 
publication prepared before the current onslaught of school fee cases. This publication, which is 
now out-of-print and out-of-date, will be replaced by another manual in the future, but the date 
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has not yet been established, legal services lawyers advising clients vlio are losins educational 
opp4.*rtunities» t*^r failure t<? pa:- fees i»h«.»ulJ contact the Center for advice and saccrials. See also 
noti«« A.L.R. 3r4 73Jt, J*sd tht rut»srial>»pr4;p.irc4 ior Carnes v« Kentucky , Iconplaint is repro- 
duced at ?. i9l Iniri) , Civil llo. 7^-33 {£.D.Ky.? available froza the I^ational Clearin|;iiouse for 
Le*;il Service** U»o- ir»,093) (co:splaint, amended cosplaint, trerxj in support of prelininarv injunc- 
tion, r^e5» in oppo?«ltion to notion to dismiss and ceno in support of class action.) 

Another type of case where wealth classifications are at least potentially a problcn are the 
school finance cases. A distinction sust be sade, however, between inter- and intradistric funding, 
because of the Suprcaae Court's willingness to accept local self-detenainatlon as a sufficient justi- 
fication for Inequality in funding fron district to district within a state, so long as all children 
are guaranteed an adequate education. See San Antonio Ind. Sch. Dist. v. Rodriguez . 411 U.S. 1 
(1973), discussed in Part 111(C)(1), supra . Conpare with llobson v. Hansen , discussed below. 

Rodriguez did not preclude state courts froa finding an independent state ground for invajli- 
dating unequal financing systems. Thus, less than three weeks after Rodriguez , the New Jersey 
Suprene Court dccla^^ed the Kew Jersey system of finance unconstitutional, finding its state 
constitution nore denanding. Robinson v. Cahill , 162 N.J. A73/303 A. 2d 273, 282 (1973), codified 
on other grounds , 63 lUJ. 196, 306 A. 2d 65 (1973)- The following year, a California court reaf- 
iirncd chat state's constitutional standard of fiscal neutrality. Serrano v. Priest , Civil No. 
9iH, 25/< (Cal. Super Ct. Apr. ID, 1974) (app. pending on remand frop 5 Cal. 3d 584, 487 P. 2d 
1241, % Cil. Kptr. 60J (1971). :;un;erous cases are still pending in several state courts. (For 
further inforciation on pending state cases, contact the Lawyers' Conoittee lor Civil Rights Under 
the Law, 1500 K St., Ivishington, D.C.) 

Intradi •>tri*.t inequality in financing involves all of the same considerations as interdistrct 
inequality, except that local autonomy of school districts cannot be interjected as a justification. 
The leading case is Hobson v. Hansen , 269 K.Supp. 401 (D.D.C. 1967), appeal dismissed per Rule 60 , 
393 U.S. 801 (1968), aff 'd sub noa. , Smuck v. Hobson , 408 F.2d 175 (D.C. Cic. 1969). The district 
court. Judge Skelly Wright, found a $100 per pupil discount in elementary schools which served 
predoninantiy the black and poor, compared to those serving white and middle class students ($292 
compared to $392). The court found the inequality among schools to be a conspicuous denial of 
equal proteqtion, noting, i^. at 497 (emphasis added): 

Theoretically purely irrational inequalitie s even between two schools in a culturally 
homogeneous, uniformly white suburb would raise a real constitutional question. But in ^ 
cases not involving Negroes or the poor , courts will hesitate to enforce the separate- 
but-equal rule rigorously. 

Sec also id. at 508. 

In subsequent proceedings the court went Into this problem In greater detail and ordered the dis- 
trict to correct the disparity between per pupil expenditures among schools, so that deviations 
would not exceed five percent. 327 F,Supp. 844 (D.D.C. 1971). 

In Hobson v. Hansen , the court generally considered poor and black children in the same light, * 
andf on the facts, tJiey were often the saae children. In another case of this ,type. Brown 
V. Board of Educ. of ChLc^Mo . 386 F.Supp. 110 (M.D. Til. 1974), the judge declared a different 
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standard of review for racial ninoricics and the pooj:. Plaintiff in a class action alleged 
that the Chicago Board of Education arbitrarily allocated the city's educational funds in a cuinner 
which systenaticaliy discrininated against non-Caucasian and poor children. The court found that 
an eight percent variance between Title I and non-Title I schools (eligibility for Title I funds 
serving as an indicator of low economic status), had a sufficiently rational goal, i.e. , financing 
a teacher-assigncent policy based on seniority. The court also complained that the plaintiffs 
failed to prove all students in the poorer schools were indigent. In contrast, the court viewed 
an eight percent variation in funding between Caucasian and non-Caucasian schools as sufficient to 
xsake out a prina facie case of racial discriiaination which could not be justified on these saae 
grounds* Since the court found a violation of equal protection, its views on the standard to be 
used for the poor could be considered dicta. Finally, it should be noted that the court denied 
relief, since affirnative action programs had reduced the average expenditures disparity to about 
one percent and the Board had pledged to continue the effort to equalize expenditures. 

Another type of disc rial nation aaong students which laay unduly burden children of the poor is 
the practice of "tracking" (permanent or semi-permanent ability groupings). This practice and its 
implications are fully discussed in our publication, CLASSIFICATION MATERIALS (revised ed., Sept.. 
1973). The tracking cases should be consulted as a general precedent for other types of wealth 
discrimination, for frequently poor children are found to be disproportionately assigned to lower 
tracks. As is true of inter-district financial disparities, these cases often turn on the fact 
chat racial minorities were more frequently tracked low, rather than the poor. 

Again, treating blacks and the poor almost as one, Judge Wright in Hobson v. Hansen also struck 
down the District of Columbia's "tracking" jiystem upon finding mostly poor and black students 
assigned to lower tracks. The court reviewed the evidence, found numerous infirmities in the 
tracking, system and concltxded , 269 F.Supp. at 511 [emphasis added): 

The sum resuJt of those infirmities, when tested by the principles of equal protection 
and due process is to deprive the poor and a majority of the Negro students in the 
Di^'trict oi Columbia of their constitutional, right to equal educational opportunities. 

The court's condemnation of tracking consistently referred to the plight of both the racial 

minority aiid the poor, id.^at 515- 

Even in concept the track system is undemocratic and discriminatory. Its creator 
admits it is designed to prepare some children for white-collar, and other children for 
blue-collar, jobs. Considering the tests used to determine which children should 
receive the blue-collar special, and which the white, the danger of children completing 
their education wearing the wrong collar is far too great for this, democracy to tolerate. 
Moreover, any system of ability grouping which, through failure to include and Implement 
the concept of compensatory education for the disadvantaged child or otherwise, fails in 
fact to bring the great majority of children into the mainstream of public education 
denies the children excluded equal educational opportunity and thus encounters the 
constitutional bar. 

As has been shown, the defendants' pupil placement policies discriminate unconsti- 
tutionally against the Negro and the poor child whether tested by the principles of 
separate-but-equal, de jure or de facto, segregation. 

Judge Wright's language, provides some precedent for attacking any school system scheme which operates 
to deny ciiildren of the poor the same opportunities given to children of the rich. 
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A final potential equal protection problca revolves around vithholding of assistance^ Sose- 
tises denial of financial assistance jsay acconpany a disciplinary sanction, for exaaple. Wlierc an 
indigent student loses a schoLirship, the natter is nuch core serious than where a student with 
other resources loses one, and there is a real possibility that indigent students wili be incidental- 
ly excluded fron school as a result. A case where plaintiffs raised this point was dismissed 
without specifically discussing the allegation in Roraero v. Cleary , Civil No. 70-168-FV (CD. Cal. 
June 30. 1970) (Clearinghouse Ko. 3133). Decisions for plaintiffs for other reasons (overbreadth 
in the rule) are discussed at Part 111(A)(6), at 10«>-108, supra . A case pending on this question 
is Manwell v. Vood . Civil Ko. 73-6262-C (D. Mass., Filed-Dec. 20, 1973) (Clearinghouse Ko. 17,258). 

Jane S. Samuels 
^ Center for Law and Education 

August 10, 1975 
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ni(CK3) Sex Discrimination 



The equal protection clause^prohibics invidious discriminations on the basis of sex, and^ as 
discussed above, the burden nay be on the state to show that the discrimination is essential to 
achieve a legitimate state goal.. In addition. Congress has recently enacted comprehensive legisla- 
tion which prohibits sex discrimination in any federally-funded program. Title IX of the Education 
Aaendments of 1972, Section 901(a) , 20 U.S.C^ 1681. Both the constitutional and the legislative 
rights to sexual equality are discussed here. ^ 

EQUAL PROTECTION 

EXCLUSIONS 

Courts have found thj> exclusion of one sex from a state university a violation of the equal 
protection clause. In Kirstein v. Rector and Visitors of Univ. of Virginia , 309 F.Supp. 184 (E.D; 
Va- 1970), women were excluded from the University of Virginia branch in Charlottesville, which was 
the most prestigious branch and provided educational opportunities unavailable at the other can- 
puses. The Kirstein court held such exclusion deprived plaintiffs of their constitutional right 
to educational opportunities equal to those provided men, and therefore violated the equal pro- 
tection clause. The court explicitly refrained from deciding if the provision ^of separate but 
equal educational opportunities for women and men was unconstitutional. 

In contrast, however, males challenging their ^exclusion from a state university campus for 
women lost in Williams^ v, McN'air , 316 F.Supp 134 (D.S.C. 1970), aff 'd per curiam ^ 401 U.S. 951(1971). 
Here plaintiffs had the option to attend other coed or all male university branches. The court dis- 
tinguished this case from Kirstein , in that male plaintiffs failed to show that the women's college 
enjoyed special status or provided educational opportunities unavailable, elsewhere. Plaintiffs, who 
lived near the wo;nen's college, unsuccessfully argued that closing the college to males forced near- 
by males but not females to move in order to attend a state university, in violation of the four- 
teenth amendment. The Williams case indicates that the provision>o£ equal, separate and mixed 
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tiller*?. 

in a recent ciJ>ti, caurt fs^unJ unv*.*n;»tltutu»a^j a pi.*licy barring; fcaalcs Irt^a *ia all-sale 
ic -tdva£i Ligh i^^hooJ, evcsi thcugh the 4»vhus»i sy^tc-a provi<ied an acadecic girl's high school with 
iicnti^al xatranvC requir*risiints- The t^ourt xulvd the policy doe4& noL bear a fair ana subsc-intial 
relationship any lej^iticat*; t*hjnz^Llvii and that i>in^ie-sex .icaccalc schoob* dp noL provide 
alcemativt^s fi.»r students wishing to attend such schools. Vorcheiaer v. School District o f 
VHlUA'lphU, r.Snpp, (E-D.Pa., .Aug. 1975) 

oirr£a£:rr ^^pmissio:; stjlndards 

Use o£ ^aatas *3r different ^dnlssions standards for nen and vtrtsen has also been held viola- 
tive of the equal protection clause'. Bray v. Lee , 337 F.Supp. 934 (D.Mass. 1972) (higher test 
score for i^onen to be adnitted due to smaller capacity of separate voxsen's facility): Berkelnan 
V- San Francisco Unified Sch. Dist. , 501 F-2d 1264 {9th Cir. 1974) (higher grade point adaissions 
standard required of girls to aaintain a 50-50 ratio bctvcen sale and feinalc students). 

COURSE ADMISSIO:; 

The exclusion of feaale students iron auco shop^ vood shop, and netal shop classes has 
successfully been challenged. Delia Casa v. Gaffney , Civil No. 171673 (Cal. Super. Ct., 
Stipulated judgnent filed 4/11/73) {auto shop) (Clearinghouse i;o. 9,308); S&c^td v. Delia , Civil 
No. 134173 /Cal. Super. Ct^ 1973) (vood shop) (Clearinghouse No. 16,922); Sanchez v. Baron , Civil 
:;o. 69-"C-16i5 (E.D.K.Y., Jan. 6, 19/l) (aetal shop). The usual justification for such exclusion, 
articulated by the high school principal in the Delia Casa case, was as follows: 

It so happens that auto acchanics has been a ciale occupation. Whether or not we ^cree 
with this it is still predoninantly a rsale occupation. If we open the regular school 
progran to girls, then for each girl in tlie class, a boy does not have a chance to 
enter .... 

Letter froa Thoaas J. Caffney^ dated August 24, 1972, attached as Exhibit "H" to coaplaint in Delia 
Casa V. ^affney . . - , 

ATHLETICS 

Litigation challenging discriaination against feaale students in /ithletics pcograiss has pro- 
liferated in the last five years. Suits are usually filed against state athletic associations 
which regulate interscholastic athletic competition. Association rules which stipulate that 
girls and boys nay not conspete on the same athletic team, or that girls and boys may not 
corapete against each other have been successfully challenged as being violative of the equal 
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or in th«ir ;j??lication, Srenien v, Ir^Ux^ndent Sch. Dlst. , 3« F. Supp. 122^ (D. Kinn. 1«>72), 
aff d . 477 F.Jld 1292 iHth Cir. 1^71); Haas v. South Send tongonity Sen, torp ., 289 ^.£. 24 
A95 (Ind. 1972). 

THE OF ^^VIE^' 3:: ATHI^IC C^£S 

The standard ci rcvicv ttje ensures ha\^ applied in Athletics cases to dctenainc whether an 
«nriiVA«itit'itunnai cLissif icati^'n has cccarr«d reflects the evolutionary develcpsent of standards 
tsnder the ecual proteetK^n clause generally. The najority of courts, has adopted the standard 
*fn«nclat*-! in Heed v. Heed , iOi C.S 71, 7^ (L971): 

A cIassiiir_3tU>n "ziust »e rea&caable, not arbitrary, and sust rest upon soae ground of 
dixierence having a fair and substantial relation to the object of the legislation so 
that all persons sls:iiarly situated shail be treated alike." 

Thus, tn the leading athletics case of Srenden v. Independent Sch. Dist, , the court decided 
th.^t it --ras unnecessary to detemine vijcthcr sex is a suspect classification because the applica- 
tion the challenged "rule cannot be justified even under the [less strict] standard applied 
to test non>us?ect classifications." 342 F.Supp. at 1297. See also Bucha v- I llinois HiRh Sch. 
Ass*n , 351 F.Supp. 69 (!C.D. 111. 1972) {classification excluding girls froa boys' svia-teaa 
rationale based on evidence of aale athletic superiority); Reed v. ::ebraska Sch. Activiti es Ass'n, 
341 r.Supp., 153 (D. Neb. 1972> (state failed to shov rational basis for rule prohibiting sexes 
froa competing on the saae golf teas or against each other); Haas v. South Bend Coggunity Sch. 
Corp. , 289 :;.E.2d ^»95 (Ind. 1972) (classification vhich vas non-discrininatory on its face found 
to be discriminatory in operation because of absense of opportunities for girls). 

in contrast, soxe courts have adopted a stricter standard of review. Following the Supreae 
Court's decision in Fronttero v, Richardson , 411 U.S. 677 (1973), '^here four aenbers of the 
Court expressed the vie>- that sex is a "suspect" classification, one court treated classification 
by sex as a suspect classification subject to close judicial scrutiny. In Gilpin v. Kansas State 
High Sch. Activities Ass'n, Inc. , 377 F.Supp. 1233 (0. Kan. 1974) the court placed the burden of 
proof OR the defendant activities association to show that its classification prohibiting sexually 
integrated teans bears a substantial relation to its Interest in equitable competition. The court 
found the overbreadth of the classification to be fatal since it deprived sone able feaale 
athletes the opportunity to compete.* In Parr in v. Gould , N'o. 43276 (Wash., Sept. 25, 1975) 
(Clearinghouse :^o. 16,595) the State Suprezac Court of Washington ruled that its courts oust 
apply strict scrutiny when reviewing sex discrioination in schools, because of the recent passage 
of the state's equal rights aaendaent (ERA). The ERA is, set forth at p. 171, infra . 



a thorough discussion -of the case law on sex discrioination, sec ^kstein, Judi 
5 for Oeternining Sex Discriainatlon , 18 INEQUALITY lU EDUCAtlON* 58 (Oct. 1974). 
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Use success ^^t litigatioa in chisi area is dependent on a nurier of interrelated faccoris 
issrlisdisi^- ^-iaethcr the sport lnv4^1ved Is a contact c>r ftcn-centacr enc. i.-^rher theri? £s an exisc- 
iai^ girJs* tcasj Csep^rate ^!3t tquai arguaent), and irfsether the actien is brought en l^ehalf of 
a c2^2>s *?r 3n eK^^rprional f«^!e athi*rt^. 

r 

rne ^ij-riry !>uvce5;sfal cases involve fesale students* rights to jsyiai tpass tor non- 
gcntact sports. X^sr *?f tbese courts have emphasized the nea«contact feature ^* the sport in 
v^ich plaintiff s,?u^ht participate. Brenden , 477 F.2d at 1295 Cteaais and crc»ss country ski- 
ing and trackl: Morris v. M lchinan State Sd. of Educ . 472 F.2d 1207 (6th Cir, 2973) (preliiaiaary 
injtincrian as ta tennis); Cilpin v. K:itis:^s State High Sch, Activities Ass'n . 377 F.Supp. 1233 
(cn^s«^-Ti>tjntrv rr^ick); He ed v. Nebraska Sch. Acti-/ities Ass'n , 3^1 F.Supp. 258 (D. .%'eb. 1972) 
^S^^->5 Haas v- South Send 0>ar5unity Sch, Corg. > 239 N.£.2d 4i95* (Ind. 1972) (golf). 

In contrast . courts arc soacvhat aore reluctant to find boys' contact sports teacs unconsti- 
tutionally exclude girls. In :id6iti^n to the dicta in the above cases, there is Fortin v. Dar- 
lington Little League, inc.. 376 F.Sxi^^p. 473 (D.H.I. 1973) (denying girls' request-to play 
baseball): Magill v. Avon^orth Baseball Conference . 36^ F-Supp. 1212 (W.D. Pa. 1973), vacated, 
497 F.2d 921 (3rd Cir. 1974) (the circuit court vacated and renanded without opinion the district 
court's refusal to enjoin a baseball team's exclusion of girls). 

Tw.» fawrable contact i cases have been ' jzif Icd^ however. In Pennsylvania v, 

Pennsylvania Interscholastlc At!.eletic Ass'n. Conoonwealth , *334 A. 2d B39 (1975) the 

court invalidated a rule restricting girls' opportunities in sports including football and wres- 
tling based on the equal Tights asendaent to the state constitution. In Darrin v. Could , Ko. 43276 
(:/ash.. Sept, 25, 1975). the st^ite suprese court ruled in favor of tvo vcll-qualif ied girls who 
desired to^play football; the rules of the state's athletii organization which autonatically ex- 
cluded girls was ruled invalid. Again, a state ERA provided the basis for the decision. 

INDIVIDUAL V. CLASS ACTION' 

*' 

A girls' bid to play on a boys' teao is core likely to succeed when the action is brought by 
a single, veil-qualified Kirl, rather than on behalf of a class« Ritacco v. Korvin Sch. Dist. , 
36i T.Supp. 930 (W.D. Pa, 1973). In Ritacco , the naaed plaintiff graduated before an opinion 
regarding her right to play on all non-contact teaas was issued. The court held the issue noot 
as to the naned plaintiff, and argued that the class could not stand as it was Insufficiently 
defined. However, in another unsuccessful case» a class action was allowed based on the fact that 
the named plaintiffs and sone nenbers of the class had similar intefests. Bucha v. Illinois High 
Sch. Ass'n , 351 F.Supp. 69.(>^.D. Hi. 1972). 
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"Als'i?, ia Sresdea , 2^7? F.2i at 1295 » she ^rourt cs^hasized that its >iii»cision was Ilait^sd to 
t^e ajKsed g 1^ iari f f s * ri^t t*? piay ^^n their schools' (n<?a-ccntact) teas^, and did net jule ca the 
general ac^cess of fe^^ales in ^^tbcr (cc*atact> sports- la Parr in v« Could the trial court ia ^ictiai 
had sai4 that it sight have ruied for the girls if thev had not attertptcd to saaiataia a class 
action* it tevets&d^ the supreme court did not addri^ss itself specifically to the class 

actiTti, cut it clearly ruled that the state athletic associatij2:ri ruled "cannot be used to deny 
the i>arrla girls, aad jgirls like then, tht right to participate'*' oa their schools* football teaas. 



FE£g£:;CE Ca ASSzZiCB^? A ClHtS* T£AM ^ 

Vhere T.O girls* teaa e^cists, aa iadlvidual, vell-ouallfied fesale plaintiffs right to joia 
aa existing aoa-c»^ta<t sports teaa usually succeeds. Srendca; Cilpia; Keed ; Hns. ia ^uch a 
situatioa,- the courts reasoa that the athlete is cospletely barred from an opportuaity to parti- 
cipate because\i?f the defendant's failure to provide separate teaas'. Implicit in such aa analysis 
is the ^argusent that if a girl's tean existed, relief vould be denied. See Cilpia , 377 F.Supp. 
at 5^0, «nere the court reasons that oaly applicatioa of a rule barring sexually integrated teams 
vherc there are no girls* reans is uncoasti^utioaal, and aoc^the rule per se . 



SEPARATE BUT EQUAL PHOXECtIO:; 

— — ' • ■ - » 

The courts are willing to accept the coacept pf separate but equal programs ia the area of 
sports for a number of reasoas. Sxpert testisoay regardiag physical differeaces betvteen jaen and 
l^onen and consequent concern for safety yas a rationale frequently relied upon by courts in SuchV^ 
Fort in . At least one court has rejected this contention in a case brought under a state equal 
rights a=«*nd=ient. Pennsylvania v, Pennsylvania Interscholastic Athletic Ass*n , Pa. Coamon- 
vealth , 334 A. 2d 839 (1975). See also p. 171, infra . 

Also advanced in support of the separate but equal concept is the arguzaent that psychological 
damage is the likely result of sexually integrated tea4ji:». A minority courts have accepted 
evidence of psychological damage to boys caused by integration of teams as a Justification for 
league rules. In Cregorio v. Board^of Educ. of Ashbury Park , No. A-1277-70 (K.J., Apr. 5, 1971) 
the supreme court denied relief to a girl seeking admission to the boys' tennis team^on the ground ^ 
that boys vho lost to girls vould incur serious psychic injuries, resulting in their withdrawal 
from sports. See also Hollander v. Connecticut Interscholastic Athletic Conference , Civil No. 
12497 (Conn., Mar, 29, 1971), vbere, in addition to finding potential psychological harm to boys, 
the state supreme Cjurt al^o concluded that girls did not need the "character" imparted by coapeti- 
tivf sports. 

Conversely, the district court Ir Brenden rejected the psychological hara argument, 342 
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F-^r3?p- at* 2/24, IZ33. A s^tssi* c ccal^sii^ned by the Zicw Vicsrk Bcpartt^sent £«2t:c4ticn^ provides 
lart'Ser i»tfpp*3tt ivs ih« »r^u:^ent that neither ^^'^^ girls viii incur physical or psjxhtslogicaL 
harr sf t-c* 44:ipete jpragaiast e^ich other in a variety of .lon-contact sports. This 

szuiSy resisltei a state reguiatlA'a ^raitting integrated teaiss in non -con tact sports vhere no . 
* girls" -teas exists. Section 135.^ iif the Hc^ulaticns of the Cocsissioner of Educatixm. See also 
?Mh. Act. :Cc. (1972), Mich. 0?=p. Ann. 3^0.379(2), Mich. Stat. Ann. 15.3379(2) (1975) (sec 
s>r£h in full, infra , p, 172.) 

Vhether cr ni?t Sir is* teans exist, soae courts are ready to justify segregated athletics «ith 
the argussent that integrated tea:^ result in aale^ doainance aryl'^restrictioxi of opportunities for 
5c»?2aen. In K itacco the court argued that the evidence proved ^:hat girls* teass developed better 
•-chttn the s^xes irere segregated- Ci?n'/ersely , the court in Srenden, 342 F-Supp. at 1302, reasoned 
that thiii arijijsuint vas to^e speculative to have rasrit, and, in any case, could not be used to 
deprive tiee plaintifls ^f their right to equal protection vhere there vere no existing opportuni- 
ties icv feirusle athletes. See also Kaas v. South Send Coaaunity Sen. Corp., and Coaggent, Sex 
Biscriainati4?n in Interscholast Ic High School Athletics^ 25 SYRACUSE L. KEV. 535 (1974), for an 
argument that even u-here an opportunity exists for fesale athletes, the separate but equal doc- 
trine is llaved because in reality all fcnaies* teans receive inferior coaching and equipment 
and are given restricted access to facilities and financial aid- In Pennsylvania v. Pennsylvania 
Interscnolastic Athletic Aibs'n , brought under the Pennsylvania equal rights aaendaent, the court 
found that gii^s are denied oppi^^rt unities to reach their athletic potentials when they are liaited 
playing on ^l^rls' teaas, and cannot compete for places on teams composed of others of cocpara- 
hie. athletic abilities. . . 



OTHER ISSUES 



Tvo ijther defenses frequently raised should be noted. One is that athletic programs are 
privileges^, not rights, and therefore the fourteenth asendcent is inapplicable. The courts have 
given short shrift to, this argunent. They reason that the issue is not one of rights or privi- 
leges, but rather one of denial of state-provided activities and benefits to one class and not 
another, Brenden , 342 F.Supp. at 1297, or one of differential treat2sent of two classes of persons. 
Reed v. Nebraska Sch. Activities Ass'n , 341 F.Supp. at 262 . In Bucha v. Illinois High School 
Ass'n , 351 F.Supp. 69, the court rejected the Association's arguaent that its program was a 
privilege, not a right, and interpreted the plaintiff's claiia as an assertion of her constitutional 
right to equal educational opportunity , rather than an absolute right to participate. See also 
Darrin v. Could , Ho. 43276 (Wash., Sept. 25, 1975) (Clearinghouse No. 16,595). 

. Defendent associations also argue that, as private entities, they are not subject to suit 
under 42 U.S.C. 1983. The courts have unlfonaly rejected this contention, finding the associaj^ions 



Report on £xperin:ent: Girls or Boys' Interschool Athletic Teams, March 1969-June 1970; The 
t'niversity of the State of :;.Y., the State Education Dept., Div. of Health, Physical Education 
and Recreation-, Albany, K.V., February 1972. 

166 



ERIC 



zo hti **isu£sici4!ntl> antvised vith the public sciiq*?1s to hit imier c^^l^r stat^ lav, cust^.^ 
c^r -js^ige/* Ktf e3 V . :»ebr^s'iui j» ^ h . Avtiv it iei> A:»s * a , 341 F.i-apji. at 2ta. £v£it*nce ^cjf such 2acl4.r5 
as scboi»l i?!fiwer s^r l3i.isity cie:tr*^c r<*pr4*i*entati*.»n in the assoulatiwa, r«;yenug^4?ll<ict«d fr*:^^ 
aesber the ^*?ntr*>l the .ij»^»-f*.i*3tl*?as havic ^ver ccaching »5tii«?ds and duties and their 

regtjlatica iaterswhvjlasti*. *,cspetltU»n cwke^ the ^ssociaticas subject to judicial Scrutiny. 
Cli p in y. Kansas ^XAt^g lUgh jj^b. Act iy U les As^ Fortln y. Darlington Little League ; Sucha v> 
I II in s3 is High Sgh. A^s'a; Parr in v. Could^ i# 



A ^?ult br^jught be fcrraic students challenging a university's failure to provide pap tests and 
g2*ncCi.^lagical ex*i3inativ»ns as invidious uiscrlninaticn an sex, vas unsuccessful, in Bond 
yirgini a Polytechnic Inst. & State t'niv. , 381 F.Supp. 1023 (W.D. Va. 1974). The student health 
plan, financed pri:rarily «lth ^»tudent fees, pr^rvided for out-patient department \risits, sost 
dedication for acute illness, sose laboratory and x-ray procedures and adnission to the in- 
patient depar^zjcnt. l^o specialty ser%'ices, such as the prescription of contraceptive devices or 
drugs, verc included. Plaintiffs argued that such exclusion of gynecological care and pap tests 
vas a violation ot the equal protect i^^^n clause- the court disrsissed the coapiaint for failure 
to allege any rii^tts iroa which ncn but not wucen vere protected, and therefore failure to state 
a ciain upon vhich relief nay be granted. 

Doraitory curfe--? restrictions on lenalc students were upheld as constitutional in Robinson 
v. Soard of Regents oi Eastern Kentucky Ut iv» , 475 F.2d 707 (6th Cir. 1973)', cert, denied , A16 
U.S. 982 (1974). the court found the curff**- restrictions for woaea rationally related to the 
goal of safety, even though later curfews jvere set for Wednesdays and Saturdays, i£. at 711: 

. . . the State could properly take into consideration the fact that on veekend nights 
nany coeds date and ought to be permitted to stay out later than on weekday nights. A 
classification having sosie reasonable basis does not offend the equal protection clause 
merely because it is not drav-n with aathenatical nicety. 

After finding sex was not a suspect classification and the right of minors to regulate one's own 
house without parental consent was not fundasiental , the court applied the rational basis test. 
Dftferential treatnient of nalc and female students, founded on reasonable objectives, did not 
overcome the presunptive validity of the curfews. Under the new Title IX regulations, such cur- 
fews would be unlawful. See p. 169, infra . 



ERIC 



167 

J 70 



* 

:i^jei,3L'_ynlvt^^^ ^^ t ntl^burfih, 373 F.Supp. 1119 {y.D. Pa. 197^}, appeal dis^isiied , 
r.ii 335 Ord Cir. the ^iniversicy jtli^ptcd the rebuttable prcsuaption that a aiarrle*! 

uvsaa't* *ai* the ^^i her hui»band, hut not vice versa for purposes oi detemining 

tuit! n rates- sen k-ere pensitted tx? rebut thi^ presuaptlini vith evidence oi nine criteria 
<«'j!:h as a^rvc^-at t* a^t.cpt fall tisre pv*4Jt -graduate esploysent in Pennsylvania, location o£ 
bank ac«L^'nnt>, ter rcgi "^tratK^n, in-state drivers license, etc.) single factor '-as deter- 
zilnacive. The uaivcrsitv pvsi»ise^&ed abi>uluce discreti%.m t^ determine if the evidence rebutted the 
pr*f-i's%ptl jzi. Ik-feniants j^istixied this special rule on three grounds: (1) the need to preserve 
it.s :isi:al iate4^rit>\ (1) the c^rrsen law assunpticn that carried voaen reside with their husbands 
ind (3) aisinisitrat Ive ciwenience. Applying a "rigorous rational basis test," the court asked 
if a rati\?n^I intere5»t was turthered by the residency rules and if certain basic personal rights 
vere infringed on. The court concluded, id. at 1130: 

If such a burden (pr^^cedural, financial, or *ithenjiscj vas placed oxt oa^ gr^^up of --^ocen, 

but net upon sen or up^n another group of vo:sen, then vhethcr that^ burden is rebuttable 

or irrebuttable is inaaterial; defendants residency rules vould be unconstitutional .... 



Differential treatsent wf sen and wosen persists in aJ^ost every segTiCnt of education, it 
in^inuatei» itself inti^ textbooks, coun^jeling, recruitment practices at colleges and universities 
(by e.g. , relying on alupnl fur recruiting), and nany other practices. Case law on these areas is 
not v'eU -developed, unfortunately. Fijrtunately, however, federal legislation now cospreh^nslvely 
bars sex discrinination in progranis which are federally fund<5d. For additional references see 
Pietrofessa and Schlossberg, Perspectives on Counselor Bias: Iraplicatfons for Counselor Education , 
^ COUNSELING PSYCHOLOGIST 46 (1973) and I.K. and D.M. Brovcrnian, Clarkson, P.osenkrantz and Vogel, 
Sex Bole Stereotypes in Clinical Judgcents of Mental Health , 34 J. OF CONSULTING AND CLINICAL PSY. 
1 (1970). - V 

/ 

CONCLUSIO:! 

In certain limited areas, the equal protection clause of the fourteenth an:enduent will pro- 
tect fcaales who are denied the sane privileges as males. These include admission to schools 
and to courses, admission to male athletic opportunities, at least for non-contact sports, and 
equal treatment in tuition charges. In other cases, state constitutional or legislative pro- 
visions may protect the female, as in the case of access to contact sports, for exarspic. Federal 
legislation may also provide additional protection, depending on the enforcement prograJs adopted. 
See p, 169-70. infra . J 

Ellen Broadman 
Linda Scholle 

Center for L^iw and Education 
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TITLE IK OF Al?£ mCATIO.%' .%X£::D>j£:i';S OF 1972 

i 

titl<* IX of the LducSftioa -"Issendseat^ of JS72 prohibits dcscrinination in federally assisted 
education program agaiRs»t i»tudcnti» and ezsployccs on the basis o£ sex. The key provision of Titl^ 
IX reads, 

I 

. . . person in die L'nited States shall, on the basis of sex, be excluded froa parti- 
cipation in, be denied the benefits of, or be subjected to discriaination under any edu- 
cation prog ran or activity receiving Federal financial assistance . • - - 

£dy-ati3?n A=«»ndacnts of 1972, Sec. 901(a), 20 0.S.C. 16Sl(a) (197A) . - 

The statute is silent on hov an individual say initiate' a cohplaint, standards for en force- 
sent by Diir««\ and details on %-hat constitutes discriaination. In nany respects it rescnbles Title 
Vl ot the Civil Rights Act, Ul U.S.C. 2000d (197A) vhich comprehensively bans discrlnination on 
account of race, color or national origin in all federally-assisted pro^raas. The experience 
und<!r tiM* latter iias shown the DHEW — the only federal agency to atteapt wide scale enforceocnt in 
grant prograas — saves only very slowly in its detersination to withhold funds, and aore often 
cerely threatens to do so. Thus, individuals seeking speedy relief vill still be better off 
filing an action in federal or state court alleging a denial of equal protection. 

There are sose specific exceptions and exesptions in the lav. First, bans on admissions 
bias apply only to "institi^tions of vocational education, professional education, and graduate 
higher education, and to public institutions of undergraduate higher education . . . ."20 U.S.C. 
1861(a)(1). Second, an institution controlled by a religious organization is exempt to the extent 
that the application o£ the anti-discrinination provisions is not consistent vith the religious 
tenets oi the organization. 20 U.S.C. 1681(a)(3). Discrimination in such institutions on the 
basis of sex for reasons of custom, convenience or adalnistrative rule presumably is prohibited. 
Third, military school is also exempt if its primary purpose is to train individuals for the 
military, services of the United States or the merchant marines. 20 U.S.C. i681(a)(4). 

The statute specifically does not require sex quotas, but authorizes statistical evidence as 
proof of bias. 20 U.S.C. 1681(b). 

The regulations under Title IX are comprehensive and far-reaching. See Fed. Reg. 24127 ec 
seq. (June 4, 1975) (effective date, July 21, 1975) (to be codified as 45 C.F.R. 86.1 et seq.) 
These regulations make it clear that sexual discriaination in any part of a federal program, not 
just those directly receiving federal assistance, disqualify the agency as a recipient, (sees. 
86.11 4 86.31(a)) , even if the discrimination takes place in a separate, but closely related, agency 
(one whifch receives substantial assistance from the recipient agency). Sec. 86.31(b)(7)* The 
regulatipns contain specific rules for scholarships and other financial assistance, sec. 86.37, 
employment assistance, sec. 86.38, recruitment, sec. 86.23, admissions, sees. 86.21, 86.i5(d), 
(e), coverage to all related activities. Including "health, physical education., industrial, 
business, I vocational, technical, home economics, music and. adult education courses," sec. 86.34 
access to. courses such as home economics or shop, sec. 86.34 (except sex education or physical 
education courses may be separated), access to vocational and other schools, sec. 86.35, employ- 
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^4?nt ox sttsiears. s%:c. <ft>.3^, cuun^^tiiln^, aec, Hb.lb^ anJ health and insurance services, sees. 
Ht^.i'f isi to.3t3(bi. litl**r4> f r ^^t^n an*i *vsen 2itsj»t be comparable in hau:>ing, sec. S&.J2(b) 

(although there cay be ^ex segregati^'Ji in the housing and other facilities (sec. 8i)-J3) (although 
c<»iiets and the like say be segregated). A section on athletic participation promises general 
equality, but permits separate teass tor competitive skill and contact sports, in coapetitive, 
nrn-c»>ncact sport*, hr*'ever, one »cx cast be penaitted access to the teaa of another sex if none 
other is available. 5ec. Discriaination on account of aarltai or parental status is 

barred. Sees- 86.57, 86.21(*:j. Sosc general provisions bar sex discriaination in allocation of 
hetiQfits generally, including academic and research opportunities. Sec. 86.31. Rules for 
3ppearano^ sec. 86. 31(b) (5) and tuition 86.31(b) (6) ausc be unifora. 

f 

am£Kdh£:;ts to ths public he^mih 
service act pkouibitikg sex discrimrkation' 

Another earlier federal law prohibiting sex discriaination aaong students becaae effective 
on Noveaber IB, 1971. Titles VII and VIII of the Public Health Service Act (PHSA), were amended 
to prohibit .sex discriaination in adnissions to federally funded health training programs. Public 
Health Service Act, £^2 U.S.C. sees. 295h-9 and sec. 298b-2 (197A) . lapleaenting regulations for 
the PHSA bccaae final x\ugust b, 1975. 40 Fed. Reg. 28572 (July 7, 1975) (to be codified as 45 
^ C.F.R. 83.1 et seq.) The aain objective of the PHSA regulations is to eliminate sex discriaina- 
tion in all health training programs operated by an entity which receives support under Title VII 
or Title Vlii of the PHSA and thereby ensure that aaxiaally qualified health personnel are 
trained. 
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CON'STITUtrONAL iLMEXiaffiKT AXD STAT£ HICKtS 



TO 3£ FK££ Or DISCRLMIKATIO:; 



Soac states have const itistional or legislative provisions extending additional protection to 
those discriminated against on account of sex. For example, under the Washington equal rights 
aacndsenc (ERA), "Equality ol rights and responsibility under the law shall not be denied or 
abridged on account of sex." Wash. Cont. art- 31. Another constitutional provision, art. 9, 
sec. 1, provides: 

It is the paramount duty of the state to nake ample provision for the education 
of ail children residing vithin its borders, without distinction or preference on 
account of race, color, caste, or sex. 

Finally, Vashington has a parallel to the equal protection clause of the fourteenth aaendasent to 
the federal, constitution, art. 1, sec. 12. These provisions vcre construed to permit tvo sisters, 
both of whon vere qualified on all counts except sex, to play football on their school's team. 
Darrin v. Could , Ho. 43276 (Wash., Sept. 25, 1975) (Clearinghouse ?^'o. 16,595). Four justices 
subscribed to a separate opinion making it clear that only the ERA would require this result, 
and not the fourteenth anendnent or other provisions of the state constitution, all of which 
were mentioned (aabiguously) in the main opinion. The Pennsylvania ERA is quite similar to 
Washington's. It reads, Penn. Cont. Art. 1, § 28: "Equality of rights under the law shall not 
be denied or abridged in the Conmonwealth of Pennsylvania because of sex of phe individual." 
This has been given a broad and liberal construction. See Pennsylvania v, Pennsylvania Inter- 
scholastic Athletic Ass'n , Pa. Commw. , 334 A.2d 839, 842 (1975). 

Moreover, even where separate teams are offered for boys and girls in the saae sport, 
the isost talented girls still may be denied the right to play at that level of Conpetl- 
tion which their ability might otherwise permit them. For a girl in that position, who 
has been relegated to the "girls' team" solely because of her sex, "equality under the 
law" has been denied. 

Thus, the court held that the equal rights amendment granted females access to all sports; even 
though football and wrestling were excluded from the complaint, the court stated that female 
athletes must be admitted to these teams. Under the state ERA, persons could not be excluded 
from, sports or assigned to teams on the basis of norms for their sex. Instead, individual 
abilities must be considered and accommodated. 334 A. 2d at 843: 

the notion that girls as a whole are weaker and thus more Injury-prone, if they 
compete with boys, especially in contact sports, cannot justify the By-law in light 
of the ERA. Kor can we consider the argument that boys are generally more skilled. 
This existence of certain characteristics to a greater degree in one sex does not 
justify classification by sex rather than by the particular characteristic, Wiegand 
V. Wiegand, 326 Fa. Super. Ct. 278, 310 A.2d 4z6 (1973). If any individual girl 
is too weak, injury-prone, or unskilled, she may, of course, be excluded from compe- 
tition on that basis but she cannot be excluded solely because of her sex without 
regard to her relevant qualifications. We believe that this is what our Supreme 
Court meant when it said in Butler , supra , that: "Sex may no longer be accepted 
as an exclusive classifying tool." 
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Liki'Mise. £a Darrin v, Could the ccurt rejcvted attempts to justify the exclusionary rule m the 
Ij^-si^ ^irl^' gcniTiily light^^r ^tatut^ and greater susceptibility to injury, observing that 
the athletic assaci'iition had permitted slightly built boys to play, and that special <!eviccs 
Ci?uld le arranged t^^ protect the giris' breat:j, where extra injury was possible. The court also 
rejected evidence that girls ^.^n the boys' feotbail teas would be disruptive to the girls' 
athletic prosras as conjectural and based on opinion. 

Michigan statutes als^f provide sp/>clfically for adnission tor feaales to non-contact sports: 

Ferwle pupils shall be permitted to participate in all noncontact interscholastic 
athletic activities, including but not United to archery, badainton, bowling, fencing, 
K<^lf, gv-anastics, riflery, shut fieboard, skiing, swicaing, diving, table tennis, track 
and field and tennis. Even if the institution does have a girls' teaa in any non- 
contact interscholastic athletic activity, the feaale shall be permitted to coapete 
tor a position on the boys' tean- N'othing in this subsection shall be construed to 
prevent <»r interfere with the selection of coapeting teaas solely on the basis of 
athletic ability. 

Mich. Coap- L. Mn. 340.379, Mich. Stat- Ann* 15.3379; Morris v. Michigan State Bd. ot Educ , 
472 F.2d 1207 (6th Cir. 1973), affirming a preiininary injunction ordering access for fcaales to 
boys' sports but aodifying it ta the extent that contact sports vould not be included within the 
terns of the order. 

An aaendaent to the United States Constitution providing for equal opportunity aaong the 
sexes vould undoubtedly expand the opportunities available to woaen in the saae way as these 
state provisions have. The federal equal rights aaendaent has now been ratified by 34 of the 
38 states needed for approval. 
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111(C)(4) AddiUonal Examples of Equal ProCeclion Cases 



In addition to :>chool segregation, and sex and wealth discriminations, courts have froa time to 
tine considered equal protection arguments involving other types of classifications. This section 
briefly sets forth exanpies of these cases* 

NOK-ENGLISH SPEAKIN^G STUDENTS 

Socetines it is linguistic difficulties that earn the child the title of being a slow learner. 
See generally CENTER FOR LAW AND EDUCATION, CLASSIFICATION MATERIALS (Revised ed. Sept. 1973). The 
Supreme Court has recently recognized this truism in Lau v. Nichols « AlA U.S. 563 (197A), where the 
Court unanimously agreed that the failure of the San Francisco school system to provide English 
language instruction to its non-Eaglish speaking Chinese students violated section 601 of the Civil 
Rights Act of 1964, 42 U.S.C. S2000(d) (providing for non-discrimination in programs receiving fede- 
ral assistance). 0£ basic significance to the Court's conclusion was the right of the student to; "a 
meaningful opportunity to participate in the educational program." Id. at 568. 

Lower courts have also found a violation of the. equal protection clause and have required spec- 
ial! language instruction for Spanish-speaking students. E.^, Serna v. P ortales Municipal Schools. 
351 F.Supp* 1279 (D.N.M. 1972), aff'd on other groundf . 499 F.2d 1147 (10th Cir. 1974); United 
States V. Texas . 342 plstipp. 24 (E.D.Tcx. 1971), aff'd , 466 F.2d 5L8 (5th Cir. 1972). See 
ficner.illy Ornbb, fireakin?', the Language Barrier: The Ri^ht to a Bilingual Education , 9 HARV. CIV. - 
RTS. CIV. LliK L REV. 52 (1974). 

L.Mi lelt open the question of remedy — the type of program needed. This question was faced 
in Serna v. Portales Municipal Schools , 499 F.2d 1147 (10th Cir. 1974). The court upheld the dist- 
rict court's rejection of a school district program as inadequate," and the trial court's ordering of 
a billngual/bicultural program that would insure a meaningful education. For additional discussion 
of the approaches taken in designing such remedies see Rice, Recent Leg al Developments in Bilingual/ 
Sicultural Education . X9 INEQUALITY IN EDUCATION 51 (Feb. 1 Q7SWrninp^ring <;<>rna v, Portales Munici- 
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gal Schools , 499 F.2d 11^? ClUth Cir. lV74), ifevcs v. .Sen, Sist. :;o. I , 413 V.S. im (1973), on ro- 
rynd, l?50 F.Stipp. fD.Coio. i97i), Asoira v. Bo^rd of £*iuc. of Citv of N'.Y. . 38 F.R.D. 62 (S.O.X.Y. 
an j Lau v, :;ichuiia> . 41A 1 in'i /i'J/^). * 
The Ct-ncer in Law ani Ka^^^tion ii. -wurronLlv vorkin.^ on oateri.ils on bilingual/hiculturai edu- 
cation* 



THE i[A;>'DICx\rP£D 



'^\at of Che chiiJ who, re^arillc&t* uf race or socioeconomic b*ickground, has a physical ox nencal 
handicap ^Jhich inandaces sose sore of special education? The two njajor cases giving hin or her a 
ri>;hc to siuh education ace Pennsylvania Ass'n for Retarded Children v. Pennsylvania , 334 F.Supp. 
1257 rE.D.Pa. 1971), ofrd, 343 F.Supp. 279 (1972) (a three-judge court) and Mills v. Board of 
£duc. of the District o f Coluisbia , 348 F.Supp. 866 (D.D.C. 1972). In the cost recent action in 
^ilh,^ on y^rch 27, 1975, Judge Waddy held the District of Colunbia School Board and Mayor in con- 
cempt for failure to place 43 children in appropriate classes. Civil No. 1934-71 (D.C.D.C. March. 
» 27, 1975). See generally, CUSS IFI CATION MATERIALS (Revised ed., 1973). 

A r.ore recent sr^ie ciSe, In re C.H. 218 ::.W.2d 441 (N'.D. 1974), sustains the risht of the 
haudicipped to in cduc.itio«\it st-ite expense, holding that a handicapped child who was a ward of 
tmf tie should h-nv her tuition paid hy the school district in which she had been living. 
The Court found that education vas a fundamental right under Korth Dakota law and suggested that 
"c;.H.'s terrible handicaps were just the sort of 'inmutable characteristic determined solely by the 
accident of birth' to which the inherently suspect classificatioa would be applied." 218 N.W. 2d at 
447. 

Other recent cases involving funding of special education include Denver Ass'n of Retarded 
Children^ Inc, v. School Dist. No. 1 of Denver , 535 P,-.2d 200 (Colo. 1975), (if school district 
naintains free kindergartens for normal children it must also finance kindergartens for the 
handicapped): and In re Kirschner . 74 Misc. 2d 20, 344 N.Y.S. 2d 164 (Family Ct. 1973) (cannot 
charge parent for the cost of educating a handicapped child while providing free public education 
to others). Also see In re M . 73 vMisc. 2d 513, 342 N.Y.S. 2d 12 (Family Cc. 1972) (physically 
handicapped child entitled to state funds for special school unless the public school system can 
prove Ic has adequate special facilities). A pending case of interest is Halderman v. Pittenger . 
391 F.Supp. 872 (F.D. Pa. 1975) (order to convene three-Judge panel in an action for reimbursement 
of the total costs of a private school, even if it exceeded the statutory maximum), 

A new jnJ r.orc JenuiadLn>; i>Landurd may be found in the decision announced in Ma ry la nd Ass * n 
f or Ret irdeJ Chi4.* UM\ > „ J j^g* V »_ M-iry land , (Baltimore Co., Kqulty No. 776 76, Apr. 9, 1974) (memoranda 
rc intended dcti'>ion) whI.Ji was* premii>ed on the ^.oncept ol "thoronj.;ii and efficient education" man- 
dated by the state constitution. The court defined education as any plan or structured program 
designed to help individuals achieve their full potential, id. at 4, and ordered that programs be 
provided that will develop the ability and potential of all mentally retarded children to the full- 
est possible extent regardless of how severely and profoundly retarded they may be. 

A case to watch which relies primarily on recent federal acts as well as the equal protection 
clause was filed in the spring of 1975. Mattie T. v. Johnston . Civil No* DC-75-31-5 {N.D*Miss. 
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April 25, i!)75)(claiain3 violation of the Education for the Handicapped Act/ Part 3, 20 U.S.C. 
Bee. 79A; and title I of the £ier:entary ^nd Secondary Education Act of 1965, 20 U.S.C. Sec. 241 
et seq.) (Clearinghouse Kuraji^r 15,1*99). 

Handicapped students are alfeo •-►^inning recognition as full citizens with the sane rights as 
nonaal children in other areas, such as athletics. In Cavna v. Shay, Civil N'o. 74-526 (E.D. Pa. 
1974) (Clear injBhouse Xo. 12,847) the court issued a consent decree in which a visually handicapped 
child von the right to participate in a town-sponsored susser recreational softbail progran, after 
the parents signed a vraiver absolving the town froa liability arising fron his participation. 



MARKIED STUDENTS 

Cases vhere aarried students have been granted ^ewer opportunities than others have been 
prosecuted on three theories: (1) lack of a rational basis, (2) infringement upon the fundaiaental 
right to narry and (3) exclusion fron the important right of education. See generally, CLASSIFI- 
CATION' Mx\T£RIALS (revised ed. Septei*er 1973) at 153. 

Recent cases include Hollon v. Math is Ind. Sch. Dist. , 358 F.Supp. 1269 (S.D. Tex.. 1973), 
vacated for nootness , 491 F.2d 92 (5th Cir. 1974) (granting a temporary restraining order to pro- 
hibit male married student's exclusion from interscholastic league athletics activity); Charron 
V. Board of Sch. Dir. of Sch. Admin. Dist. No. 6 , Civil N'o. 12 (Temporary restraining order) 
(S.D. He. Oct. 7, 1970); 0'^?eill v. Dent , 364 F.Supp. 565 (E.D.N'.Y. 1973) ^str iking down statute 
prohibiting attendance by married cadets at the U.S^ Merchant Marine Academy). Also see Bell v. 
Lone Cak Ind. Sch. Dist. , 507 S.W.2d 636 (Tex. App. Ct. 1974) (majority opinion) (Cornelius, J. 
concurring at 639) (There is no relation between marital status and athletic participation), 
di.s m ssed in pprt _r:opt, 513 S.ti:.2d 252 (Tex. Sup. Ct. 3975). 

An excellent discussion of the case Itiw in this area may be found in Ind i^na ^ Hi gh ^_ Sch Ath . * 
Ass'n V. Kaike , Civil Ko. 2-273-A-38 (Ind. App. Ct. May 12, 1975) (slip opinion) (Clearinghouse Re- 
view Ko. 15,758). The court upheld a superior court's decision to grant a declaratory judgment 
and peTmanent injunction against the exclusion of^ a married student from his high school's ath- 
letic program, ruling the classification 'unreasonable as both over- and under-inclusive. The 
classification was deemed over-inclusive in that it included some married students of good moral 
character vyho would not corrupt their fellow students or contribute to an unwholesome atmosphere, 
and under- inclusive in that single persons of bad moral character were unaffected. ^ 

The court also found the classification defective;^ in that it contravened public policy of 
allowing teenagers to marry to legitimatize offspring resulting from premarital sex, citing 
Romans v. Crenshaw , 354 F.Supp. 868, 870 (S.D. Tex. 1972) (exclusion from nonathletic extracurricu- 
lar activities because of marital status unconstitutional), which observed: 

A rule that would punish the necessary^ legitimization of an of fspring (by getting married) 
would in its purblind application effectively reward the bastardizing of the offspring. 

But cf. Svnes v. Tq11 > 512 F.2d 252 (2nd Cir. 1975) (rejecting a claim ba^ed on right to marital 
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prir/acy and right to raise diildr^n as grounds for striking dcva a wivarsity provision excluding 
children froa sarrSed scudents housing) and garish v, ::ational Collegiate Athl. Ass'n, 506 ?.2d 
1028 (5th Cir. 1975) (rule barring athletes vho do not earn aiiniaua grade point average found to 
have rational basis). 



PARENTS 

A 1973 decisxon supplexscnts the CLA^SIFIGATIOX MAT£rj^ 151-152 on pregnancy and unt/ed 
aothcrhood: The court in Houston v. Pressor , 361 F.Supp. 295 (N.D. Ca. 1973) found the school 
board policy of excluding an unwed taother fron the day school fair and valid on' Its face, because 
the .plaintiff had the opportunity to attend night ichool; but held It to be a violation of the 
equal protection clause, as applied,, because there was a tuition charge for the evening session. 
Analogies aay be drawn between the school^'s policy of ^pxcluding pregnant students and siailar 
policies toward pregnant teachers- Cf* Cleveland Bd. of £duc. v. La Fleur . 414 U.S. 632 (1974) 
(right ^to be free froa unwarranted gcvemaental intrusion into aatters so funda»ental as the 
decision to bear a child). But see Bynes v. Toll, 5J2 ^.2d 252 (2nd Cir. 1975) (upholding the 
e;cclusion of students with children froa college donsitory). 



. AGE CLASSIFICATIOXS 

Another basis for exclusion for normal children i;s discrimination because of age. ' In a non- 
school case, an early District of Coluj:6ia decision. In re P.J.« Civil Ko. 922976 (D.C. Super. Ct. 
Feb. 6, 1973), the judge, after finding that a 17-year old was entitled to an abortion on the 
grounds she would suff**r physical and mental anguish, also found that if the respondent were 
denied an abortion solely because of her chronological age, it would be a denial of rights and 
b->eflts guaranteed by the Constitution and the Bill of Rights. « 

'The njost explicit statement of this right was made by the, court in Foe v. Vanderhoff . Civil 
tiO. 74-F-418 (D. Colo. Feb. 5, 1975) (Clearinghouse l?evicw No. 13,046 E) . A minor brought action 
seeking a declaration that a Colorado law requiring parental consent before a iainor nay obtain an 
abortion was unconstitutional. At the time of the abortion, plaintiff was supporting .herself , was 
living away fron horae, and made a voluntary and informed decision regarding her abortion. The 
court ruled in favor of the plaintiff, on three bases; (1) The right to privacy extends to Diinors 
and thus,- a minor has a right to an abortion absent sone compelling state interest in liaiting her 
right. (2) The state's interest in protecting minors "from improvident, hasty and uninformed de- 
cisions" is npt served by a statute that creates a blanket requirement of parental consent withou( 
making exceptions for minors who arc supporting themselves, '"nature, emancipated, 'or who have re- 
ceived counseling and "guidi;nce." (3) The state's interest in. fostering parental control is not 



sufficicatiy wryellisi; tw lu*ti£>' this broad and cnrcstrlcted intrusion into a minor's coa- 
stltuticnal rights, lais case should be read carefuiiv as it has iE3)Iications for a --fide range 
o£ issues relating to the rights of ainors- 

Unjustifiable age discrimination has also been successfully dezsonstrated in student housing. 
In Cooper v- ZSix, 496 F.2d 12S5 (5th Cir. 1974), the court ruled that a regulation exenptiag 
students age 23 and over, but not those in age groups 21-23 froo on-casipus residence requjtreaents 
«as invalid a,? lacking any rational basis. See also Hollere v. Southeastern Louisiana Col._ » 304 
F.Supp. 826 (S.D. La. 1969) (rule requiring girls under 21 to live on caepus while alloving: others 
to live off-canpus where only reason given is to raise revenue is violative of equal protection). 
But see, Prostrollo v> University of S. Dakota , 507 F.2d 775 {8th Cir. 1974), cert, denied , 95 
S. Ct. 1687 (1975) (discussed infra at pp. 212-13). Cf. Richard V. Reading Housing Authority , 
Civil No. 72-2339 (E.D.Pa. Jan. 26, 1973) (ordering housipg authority co provide esancipated 
minors vith public housing). 

One of the first Successful challenges involving age discrixaination in attending college is 
Miller v. Sonoaa , Civil No. C-74-0222 (unreported opinion, N.D. Cat., Aug. 26, 1974) vhich vas, 
however, decided essentially on due process grounds. In Miller , a California district court 
found unconstitutional a conaunity college policy viiich excluded socae non-high school graduates 
under 18. 



KON-HESIDENTS 

The practice of charging higher tuition for non-residents at universities and public schools 
seems unlikely to disappear very soon. The plurality in Vlandis v. Kline , 412 U.'S^ 441 (1973) 
seeaingly approved that device, or at least accepted it as a pemanent irrebutable presuoption. 
Id . at n. 9. The decision was so interpreted by Justice Marshall in Meaoriat Hospital v. Maricopa 
Co. , 415 U.S. 250, n. 12 (197^). Thus, there docs not appear to be five votes on the Supreme Court 
waiting to strike down the residency requirement for tuition purposes. Tlie sixth circuit expressly 
upheld the one-year residency requirement as a qualification for in-state tuition in Hoob«in y . Bol- 
ing, 503*T-2d 648 (6th Cir. 1974) (citing Vlandis v. Kline) and in Kelin v. Carlson , /♦73 F.2d 1267, 
1271 (6th Cir. 1973)- See also Montgomery v. Douglas , 388 F.Supp. 1U9 (D^ Colo. 197A) (upholding ' 
requirenent o£ one year domicile in Colorado preceding registration for in-state tuition); Dalian 
v._CuDbcrland Valley Sch. Pist. , 391 F.Supp. 358 (M.D.Pa, 1973) (upholding rule barring high school 
student from interschoiastic athletic activity for one year, if newly transferred to school and 
not living with parent or guardian). Cf Hayes v. Board of Regents , 495-F.2d 1326 (6th Cir. 197/i) . 

However, ex lusion on account of residency «iay be another rwtter* See, Cabrillo Conaa. Coly 
Pist. V. Califotnia Jr. Col. Ass'n , 118 Cal. Rptr., 708,44 Cal. App. 3d 367 (1975). The court ruled 
that any high school graduate should be admitted to the coraaunity college of his or her choice 
irrespective of the length oi time that the student had resided in a particular community college 
district; that admission to a community college athletic program is tantamount to being admitted 
to any other oJucaCional program ot the college; that the athletic residency rcquircmenis pro- 
mulgated by the association for its members (commOnity colleges, public and private) are also 

177 , . ^ 
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vivlativ:- of ^rarc* 1^*- insofar as tl^ey ars^^sa ^ddUicn^i residcacn? roquiresents studimts --dio 
wi^th CO participare in corr^tmity <^li<:ge athletic programs after they have already been duly 
aiteltted to tho insjcicutioa. Hie Court also ruled that tlm college could not prevent the student 
froa trying out for an intersdaolaistic atiiletic program sscrelv because of failure to ssecL a 
length-of--residency requirersent . Hesidency requiressent for elersentary or hi^ school students 
are even rore vulnerable. See e^, Brovnsville Ind, Sen, Dist. v, Saiaboa , A98 S.y. 2d AiiS (Tex. 
App. Ct. 1973). Ifie court held that a child v!io had lived in the school district with his aunt 
vho vas his guardian for 16 ssonths vas a resident either in his ovn right or through his aunt's 
guardlans'hip. 

Aliens are also a special category, and tuition differentials based on alienage rather than 
non-residency are inherently suspect. Thus, in JaRnandan v. Ciles, 379 F.Stipp. 1178 Ci.i*. >:ass.) 
^197A) the court struck down a statute classifying all alien students, irrespective of actual 
residency, as non-residents for tuition puirposes. See also Coba v. Board of Trustees . Civil 
74C 2772 Hi. Feb. 27. 1975) (classification of political refugees pending recognition as 

pensancnt residents; by stipulation, policy changed so that plaintiffs could becoae eligible for 
in->t.iti* tnirion rit^-^KCIeirf nuthouse Review No. 13,f^^9)- 



As 1 ^tem-ril riile, discipiine for truancy or for any other wron;: doing cannot he r^ide an in- 
strur.ent ot nci il dismniiMtioa. Koods v. S^^ri^ht , 334 K.2d 369 (5th Cir. 1966); Dunn Tyler 

' F.S.jpp. ,28 (E.D. Te:-.. 197i ) (dictum) , r^diTlcd , l^hQ F.2d 1 i7 {5V Cir. 1972). 
Hovever, courts cm f ill to rccOMnl7,e f.icts estublishxfu; such discrinination, -in enlight- 

ened court is r^re helpful to attorney than .my nunbcr of statistics. A leading Texns case, 

JC^ CoIer::in, 376 F.Supp. 1330 (N.D. Tex. J97fi) found that "white institutional racists" was 
the t hieJ r ,tr c of the disproportionate nutsbcr of blacks receiving suspensions and corporal punish- 
=:ent uiihin a school di^itrlct. Tlie court s^tatcd that there was a need for the district to be 
r^'sponsive to llw needs of black students by acting in terms of institutional and structural 
i'hinge, in terr^ of tmining of teachers and counselors, in terc:s of training students to deal 
vitU institutional rjcisn, ind in terns of «roininunit> affirrvitive action. However, the court's 
order vns li::jited to "rovlewfing} its present program" and "pucltingj into effect an affirrsativc 
pro;r,ran aLncd at naterlaJ Jy lessening 'white institutional raclsn' . , . Id, at 1338* 

Statistics 5;ener.illy support allegations that disciplinary actions arc often r^icxally dis- 
f^riniinatory. A 1073 survey shows that black, Spanish surnaced, Asian-Aiserican and Native American 
students are expelled or suspended twice as often as white students. See generally HEl* FACT SHEET: 
STUDENT DISC£PLI:jE, May 1975, and Sept. 1975;* Miller, Student Suspension in Boston; Derail ink 
Descgrer,:^tion, 20 I.VEf^UALlTY Ul EOUC, 16 (July 1975) {Background material); and Denuircst and 

Ex^^-rptcd at p. 180, inTra, Vote that the DHEW has followed up with new guidelines for record- 
keeping in disciplinary cases. 
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Sj loal tij^^-lpliT^c , 20 imflALm 1% EliLX.. 2> U^ly 1^751 Idiseiusslr.g Hawkins v. tolegsc^O . But 
Site iUr ^iie v. OiLld^ . m'W.Snpp. CN-O. FLi- qjff'd sxib «o:g, , Svcct v. Oillds ^.SOJ F.2d 

*»7S C^th Cir. t*l^^l I tact tljat statisiU?, ishov^^d sore blocks than whitc-ii itfcre suspended or expelled 
was -i *' fortuitous circir^st-iinco") and T il la.in y»_ 

1971} Cl3*=t Ui-at «i of *ii sLudents suspeniicd tor i«tcrr,iciai ii^tin^ vcre black v*ss due to bljcks 
beir.g easier to idcncUy becauibe ox a "fortuitous ^ircussst^ncc"). Cf. Ctrbo»aro v. Heeher , 392 
r.Su??. JSJ 4£.i>. i***- ittpholding iitatc ijr* requirin>; cjttr-i burden on ex-telons to pKovc tiiey 

are of "satistuctory cJwractcr" to qualify for finar.ci^l ^id for 5»L,iti2 colleges .<nd r^jc-ctins arj^c- 
-^-ril flMt ih*.' '*ttt .iU* r«*-i iiiy dis,crii:itn.jtor> ^<v•^^ii*c o: di.-»proportionjtc iti*:?iier of ainoritv 
convictions » 

A notion for further relief on alleged discriminatory discipline is pending in Korgan v. 
ifenni^an . Civil ::o. 72-911-^ (0. Mass. June 21, 1974) the Boston desegregation case. Supporting 
affidavits and a censorandua vere Hied vith the notion. (Clearinghouse Review :<o, 13,159) 

Discriminatory disciplinary proceedings also nay be instituted as a result of sex discriain- 
ation. See e-g, , Jacobs v. Benedict , 39 Ohio App. 2d lAl, 315 :c.£-2d 898 (1973) (hair regulations 
applicable onlv to i::ales found invalid). Scliool offxclals nay also attempt to discritainate 
against: tliose intrepid students who dare institute suits against the systen. In Herzaan v. 
University of South Carolina , 457 F.2d 902 {4th Cir. 1972) the l)ench noted that cso^t students 
permanently expelled as a result of a sit-in had been reinstated, but school officials told the 
plaintiff that he would not receive any consideration of reinstateoent while the suit was pending. 
Vhile the court felt unable to dispose of the case on the basis of events occurring si&sequent to 
the institution of the suit, it stated, id^. at 902: 

... if others, whose participation in the events leading to disciplinary action 
was not less culpable than that of plaintiff, were forgiven and reinstated, we would 
see a substantial denial of equal protection of the laws if plaintiff were not 
afforded slnilar treatn^ht. 

Finally, it should be noted that nany sirsilar cases were settled on substantive or procedur- 
al due process grounds. See e.^. Woods v. Wrlg^it , 334 F.2d 369 (5th Cir. 1964) (Black students 
who had been arrested for parading without a license to protest racial discriiaination were sub- 
sequently suspended or expelled fron school); Cay Students Organization v. Bonner , 509 F.2d 652 
(1st Cir. 1974) {denial of a homosexual college group to hold college-sanctioned functions) and 
QuintanlUa v. Carey , Civil No- 75-Ct829 (N.D, 111. Mar. 31, 1975) (allegations that disciplinary 
action was a result of student's role as Latino activist held irrelevant where due process had 
clearly been violated) . 

Jane Samuels 

Center for Law and Education 
August 15, 1975 



179 



Appendix lo Part III(CH4Mgl: HEW Fact Slaleitient ami Guideline 



fl-S- lj£Ek'. pre fhcot. Student rij^ciplinc {Svpt, 1975) J: fTne statczscnt is based ^ 1972-73 
survey of school sy^tess operating «^der ^ pl^n of desegregation or having a tainority ejiroli- 
rseat of *>yer 19*. | 

r«e sanrey , . . reports 5 total of 23,9Sii,72i sttidents in the 2,S08 systccs sur%'e%ed. Of the 
total. 363^1 stude^its vera expelled fros schccl and 930.4»29 irere suspended at least once ior an 
average suspension of 3,^ days. 

Minority stuce*jcs accisunted fer 38 pcr^^cnt of the ? otal enroilisent. but they also ^accounted 
f«^r i3 percent «:,f the expulsions and IV percent of the suspensions. The average suspension for 
.1 rJnorirv student vas ii.3 days as compared to 3.5 days for a non-rjinorlty students . . . 

. . . Slack students received the greatest proportion of disciplinary actions. Of the 
3^,881 expulsions, .\'ative Azi^rican Indians received 222 (about 1 percent), Asian-Aaericans ^ 
Ul (usider 1 percent), Spanish-surnaned 2,083 (6 percent), and Black Americans 13,503 (37 
percent) . ton-sinority students {62 percent of total] . . . received 19,^82 expulsions or 
55 percent of the total. 

A total of 393,057 Black students were suspended froa school at least once (42 percent of all 
suspensions) vhiie 6,111 Kative Azserican Indian (0.5 percent), 2,MQ Asian-Arserican (0.5 percent) 
and 58,174 SpQnish'Surtia7:iQd students (6 percent) were sent hoce at least once. . . . 

Slack szaecTizs were suspended for an average of ^t.5 days a full day tasre than the average 
of 3.5 days for non-ainority students. ... 

... Tne days for all students susp<tnd<*d at least once totalled 3,656,376. Of this figure 
the minorities corpiied 54 percent and the non-csinotities ^6 percent, although ninorities vere 
only 33 per .-nt of the total enrollment .... 

School systeas in the southern and border States appeat to mete out disciplinary actions core 
frequently and for longer periods. ... 
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in(D) Substantive Due Process 



INTRODUCTION , 

A concepc of subscancive due process has slowly been evolving since the birch of the bill of 
rights. Initially, the concept was relatively concrete — the fourteenth amendment's definition 
of due process, which applied to states, was held to encompass the first aaendment's guarantee of 
free speech and press, which applied to the federal government, Gitlow v. New York , 268 U.S. 652 
(1^25); Schneider v. State , 308 U.S. 147, 160 (1939); Douglas v, Jeannette , 319 U.S. 157, 162 
(1943). Thus, one-by-one, the basic rights guaranteed to citizens of the United States were 
expended to citizens of the several states through the due process clause of the fourteenth 
amendment. See, e.g. , Powell v. Texas . 392 U.S. 514 (1968) (eighth amendment); Escobedo v, Illi- 
nois , 378 U.S. 478 (1964) (right to counsel under sixth amendment); Robinson v; California , 370 
U.S^6j60 (1962) (eighth amendment); Monroe v, Pape , 365 U.S. 167 (1961) (search and seizure protec- 
tions of fourth amendment); Powell v. Alabama , 287 U.S. 45 (1932)(sixLh amendment right to 
counsel ill felony cases). 

In addition, the court has in the past also been willing to define substantive rights under 
the due process clause of either the fifth or fourteenth amendment. To distinguish these sub- 
stantive rights from procedural rights, we have used the test of finality of relief: a student 
who has been dtenied substantive due process cannot ever be punished for the offense allegedly 
committed while the substantive defect was in operation, whereas a student who has been refused 
procedural due process can usually be punished upon the completion of a fair and adequate hearing. 
Of course, a substantive defect in a statute can be corrected, and students can ^thereafter be 
punished for similar acts. 

Based upon this analysis, the first note in this section is on the problem of vagueness — 
the situation where a student is disciplined according to a rule which is so poorly specified 
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that it is unlikely that tht; sttidenc knc-y at the tine of consitting the offending act that he or 
she vould be subjected to puni^hcent as a res.ult. Such a defect, if found co exist by a court of 
law, urould pernanently taint any disciplinary proceedings against this particular student^ and 
thui;, it is classified here as a rule of substantive, rather than procedural due process. 

Another category of cases which vc have classified as substantive due process are those 
involving a studi:nt's right to deternine his orjier o^^-n appearance. Often these cases are class- 
ified under a general "right to privacy." This term should not be confused witji the fourth 
inendnient right to privacy- Hovever, inasmuch as a person's decision on appearance and grooning 
is — hovever personal — not very privatji in its execution, fourth accndicent riglit to privacy, 
standing alone, would not offer the long-haired student adequate protection upon a careful 
analysis. TIius, in the context of grooaing decisions, we are aore confortable with a substantive 
dut- proc£»3S argument u^icii hold^ that state governmental action must not offend oiij sense of 
justice as expressed generally in the bill of rights, including a "penunbra" which eisanates from 
Che fii:st, fourth, fifth, and ninth amendiuents^ (In the alternative, an equal protection argu- 
nent is also valid, where grooning rules are applied to some but not all students.) The full 
discussion of our analysis of grooaing regulations appears in Part 111(D)(2), infra. 

The third note in this group. Part 111(D)(3), infra , concerns freedom from the "long arm" 
of the school — that is, freedom from control by school authorities in other personal, sometimes 
private spheres of life. This should include freedom to live at a place of the student's cfcoos- 

ing, rather than be required to live in university dornsitories- It should also include freedom 
fron regulation oi off-c.inpus activities and one's status where it bears little or no relation 
to one's standing as a student (e.jj^, marital status). A fourth area of substantive due process 
j<i distrussed at p. 318, infra , under the note on Kxcessive Punishment . 

For another discussion of the applicability of substantive due process, see .Merle McClung, 
The Problem of the Due Process Exclusion: Do Schools Have a Continuing Responsibility to Educate 
Children with Behavior Problems? - 3 J. OF L. & EDUC. ^91 (1974) (a version of which appears in the 
CENTER FOB LAW A?JD EDUCATION', CUSSIFICATION' MATERIALS (Revised ed., 1973) at 155,. 

The due process clause has also been held to guaranty a limited number of substantive rights 
which are not expressly guaranteed by any ansandment or combination of amendments. Thus, the Court 
has identified some riglit to be free of governmental interference in certain personal and private 
affairs. See, i^^r Meye r v. Nebraska, 262 U.S. 390 , 399, 402-03 (1923) (right to have children' 
instructeu in German; Court recognized broader right to rear children as parent sees fit); Pierce 
V. Society of Sisters , 268 U.S. 510 534-35 (1925) (right to select private schooling for child, 
derived from a broader right to rear children); Griswold v. Connecticut , 381 U.S. /<79 (1965) 
(possession of contraceptives protected under a "penumbra" extending from the first amendment to 
certain essentially personal decisions relating to family life); I.ovlns v. VirRinia , 388 U.S. I 
(1967) (interracial marriage protected under both equaJ protection and due process, clause); Roe v. 
Wade, 410 U.S. 113, 153 (1073) (limited protection extended to decision to have an aborfion under 
due process clause); Bo a rd oj E duc^. y * LaFleur , 414 U.S. 632 (1974) (compulsory maternity leave 
witfiout pay for female teacliers struck down as interfering with a right to marriage and. procren-^ 
tion, c'*ctvcd from the due process clause). 
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Vui'fv thv Cur' -rfiUiRs ts« SdvRtily a spccj^fit fisiit «f substantive duf process, Jt has 
u^^^tllv il i Hura.-t. ri-»..i this ri.^ht a-s " i un Ja&.!Uj J . " Upon .ioing si.. ttw a»urt i.s indacatina 
chat it vill ippJy strl. l-r iv^ts ulicu reviewing the lisaicati^'ii itself niid the statutory language 
creaiinj; the^ inirinRccoHt. If a ri.;ht is fundaacatal, It mv nat be lintted by the state unless 
there is -i "cuiapelHrc «t.Ue inttireat," and. in addition, the relevant st.-itute*Bust be narmwly and 
pre- isely-tiraua ti< ct.niine it to th..se "leaiticsate state interests at stake" vhich the court will , 
re-o^ni^^e IS suffix i«,-ptly ccnpi iting. itoe v. Wade , ilO U.S. at 155. 

Tht-ri- i-i. .jt course, a i lose relation bef.-een these? due process cases nnd equal protection 
ca^os. ORce a jundamental ria'nc is identified under the dae process clause, it should also trigger 
i stricc.-r test in equal protection cases. See Part 111(C)(1), at p. 1^5. suj>ra. See also Eiseivi 
'>;i..dt V. Biird. '•"> V.S. i J8 (1^72). where the court sound that it denied ef,:ial projection to re- 
strict tnr.irried persons' use oi contraceptives while permitting it^o marricds. The court applied 
i sir«.-i s.-rutiny lesc. reie« ti"«. «ot exaaple. the arRuneat that thcvg^si f icacion was justified 
•by the state's interest in preventing fornication on grounds that the penalty for the latter was* 
cuch less than the penalty for using contraceptives. Soisetinses. too, a fundamental right under 
the due process clause will first be identified in an equal protection case, as the Court must 
deternlne what kind of test to apply. See Skinner v. OklahoBa. 316 U.S. 535, 511 (1962) (procrea- 
tion dceired a f undansental right requiring strict scrutiny of a law which imposed sterilization as 
a penalty for certain criocs. See also Shaoiro v. Thompson . 396 U.S. 618 (1959) (Court Identified 
a fundanental right to travel triggering strict scrutiny of law requiring welfare recipient to live 
in state one year) . 

One uaenuaented ri'Jii which is .:iearly not fundansental is the right tt, contract. The con- 
tr..« right was the unenu^^ated right involved in Lochner v. New York. 198 U.S. 65 (1?05) and sub- 
sequ-nt ...ises' following f.ochnor. In l.ochncr the Count Stfuck dou-n a state law limiting the hours 
of bakers as violative of this personal right. Tl.ere =was little discussion of wl.at test to fae 
applied, 198 U.S. at 57: . ' - 

The question whether this act is valid as a labor law, pure and simple, aay be dis- 
missed in a few words. There is no reasonable ground for interfering wxth tne liberty 
of person or the right of free contract, by determining the hours of labor," m^the 
occupation of a baker. 

f„ the f rnsiewotk of the nodc-rn constitutionalist, it is obvious, especially after reading the 
.dissent, tliat the court was applying "strict scrutiny." It rejected numerous arguments, apparent- 
ly grounded on statistics- evidence, that the baker's profession was unhealthy ^and hazardous, and " 
the law was passed a''s a health ncasure. The Court pointed out that all occupations held some ha*- ' 
ards. and argued "hat even professional- nen, including lawyers, could be lipited if they accepted 
the .irgu»ent based on health. Id. at 57-58, 60. The Court also rejected an arguiBcnt that the 
hours limicntion was intended to promote cleanliness among bakery employees- Id. at 62. 

Wlien'the Court ultimately rejected Lochner . it did not make it clear whether it was rejecting 
Che right to contract as a fundamental right, whether it was rejecting the Court's test of ratio- 
nality," or both. The first case, West Coast Hotel v. I'-.rish , does not mention Lochner , but only 
overrules one of its progeny, 300 U.S. 379, 399-400 (1937) (overruling Adkins v. Children's 
Hospital. 26l'u.S 525 (1923) and upholding a Minimum wage law for women) in FerRuson v. Skrupa , 
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37Z t%S. 726, 729-30 (IHl) It is i^cificallr mtnti^dt 



Ther^ %as a timt viicit the tk$e rr<»c«sjE CUitse was iMdl hy this Coarc to scriic« 4mi 
lavs viiicit wre tbotiyelic m hti m^re^^onahlm^ daat is, wwis^ or lac<«r«tikl« witii mm 
particular ecooMic €»r social piiiioso^. . . . [ciclng U»umttT Mmd its pro^f}, 

Ite 4octriJse tltac prevall^a In Lociiocr . . . ao^ like cases — tliar 4wt process 
ancliorixes courts to hold laws uacoiiscic«ciofial vim they telieve clie leglslaCttre has 
acce4 itfNfiseir ~ Has lo*^ since been discar^e^. 

^ CrisMgH V- Conofrcticttt: . 3il U.S. at 4Si*S2 - - sone ar^MMnts sugcesc that U yhaer 
shottld he our Ml^Ue. IttC ve decline that lavitation -..-••) 

The due process area is one to tratch, nonetheless, as the present Court seew Mco^ortahle 
with e^uai protection theories in all hot the »ost Mspicimis lype of classifications (e,g, , 
race» nati<mal origin, alienage} and cases clearly Involving a traditional fwiiM^nrjl right. 

It is ^mlikely, however, that the Court will eicpand the concept to the point yhere it umm at 
the titte of Lochner , for the mtmory of that case and Che prohlew it nltiMtely created, and the 
criticisa it drew for the Court are still very auch with ns. On the other hand, opie author has 
suggested that the Cdurt wmy he willing, at the very least, to strike down l^isUt ion which 
creates ''irrehutahle presumptions.** That is, a statute which ashes an asssf^tion that certain 
groups of people will re^iond in certain ways, and then applies corrective aeasures without 
giving a person an o<9portunity to prove the asstMption false, as applie4 to hia or her, violates 
due process. Sauntry, Itrehutable Presu^tions as an Alternative to Strict Scrutiny; rroa 
tedrigyes to LaFleur > (2 CEO. L. J. 1173 (If 74). As this author points out, a Mjority of the 
0>urt has adopted this analysis upon occasion. Id. at 11M-119S. The Court's view in this area 
is still developing, however. See Cleveland gd. of Educ. v> UFIeor , 4U U.S. 632 (1974); Vlandis 
v^ Kline . 412 U.S. 441 (1973) (unaarr led students were classified as non-resident for tnitisn 
purposes if address in prior year was out of state); Stanley v. Illinois . 405 U.S. 645 (1972) 
(uaaarried fathers not peraitted custody; court held petitioner was entitled to hearing on 
question of Xitness); gel I v, Sursoo . 402 U.S. 535 (1971) (uninsured aotorUt who cannot post 
security lost license without any hearing on question of fault). Stanley concentrated priaarily 
on an equal protection theory, pointing out that unmrried aethers were granted a hearing on the 
question of fitness, while Stanley did not. UFleur focused priaarily on the siibstantive ri^t 
of the teacher to aerry and have children. Vlandis and jell focused priMrily on procedural due 
process. In each of these, however, the irrehutable presuaption was aaong factors contributing 
to the deci^'on Co invalidate the law. See also Paine v. goard of Kesents i 3S5 F.Supp. 197, 203 
(V.O. Tex. 1972), aff'd per curiaa . 474 F.2d 1397 (5th Cir. 1973) (autoastic su^iensions for 
conviction based on aarihuana use created '*an irrational and irrehutable presu^tion that such 
students are unfit and thereby deprive then of due process of law.** gut see Dallaa v. Cuaberland 
Valley Sch. Pist. . 391 F.Supp. 358 (M.O. Fla. 1975). 

Like the rule against vagueness, the irrehutable presuaption is a defect of the statute or regu- 
lation, and its cure will generally depend upon an appropriate aaendaent. Thus, it is classified 
here as a rule of sii^stantive due process, rather than procedural. 

Of course, there is always «.he unlikely but valid chance of invalidity under the due process 
clause because a rule or school action is purely arbitrafy and unreasonable. This was the rule' 
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prior CO Imfihsimr. ^nd presi^fislilv has heei* restored i^on the clear jettisooisic of the iochner liM 

of cases. A »tJt«oe«t of the mle caa be lotwd ia a pre-Lochoer case. TmHtlX v. r eofi»vlva«ia> 127 

L\5* hU. MV^ illMMI): 

« . • As it does HOC appear t^poii the face of the statute, or fro« any facts of nhich 
the court msc take Judicial coipilxacK:e« that It iaCrlsi^ rights secured hy the f«M4»- 
Motat law. the legislatlire detenloatiou of those ^uestioos is cfoclusLve-tapon the 
cour^. It is oot a part of their fiaoctioM to cooducr ItHrestisatioos of facts eoterlof 
Into ^uestioos of pi*li^r policy «erely« and tm sustals or frustrate the legislative 
will, eiMled la statutes, as they My happea to approve or disapprove Its detervlaatloa 
of sudi questloas. . . . the legislature of reaosylvaola . . . iie wmt conclusively pre- 
suae ... has detemiaed thar the prohlhltloo of the sale of [oleonargariael . « . vlll 
prosote the puhJic health, aod preveat fraods la the sale,of sudi articles. 

See also !faaa v, llliaois > f* tf.S. 113, U2 ( 1176) {warehouse rate r^latloal: 

m oust assiuK that. If a state of facts ^Id esUt that vould Justify such legUlatloo, 
It actually did exist «hea the statute aoir uader coaslderatloa vas passed. 

This rule appears ia school cases oftea as dicta, rather thaa as part of aa essential holdlag« 
See, e.1*. Fierce v. Society of Sisters . 26S U.S. 510, 51* (If 25): 

; . . rights guaraateed by the Coastltutioa aay aot be abridged by leglslatioa which 
has ao reasoa^]e reiatloa to sooe purpose vlchla the coapeteace of the state. 



r«H. Uaes 

Center for Law aad Educatioa 
Septeaber 12, 1975 
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III(DHI) VaguoMs 



A rfiii riirn.in^ frtoclpU of aufcat— ttf 4te iprocMS retires Ctat people fimi fair oocico 
Omc « fortlcoUr wor^ or 4m4 will Mbject thm to mcIoho ^mcCIom tefon dwy «^rk oo « como 
of cwiBCt tlwc leads clwn Uto coof licC tr^tli tte nle whicli f rouss opoo ttat wed or 4tmi.^ tkm 

tnlm hsm fenerally beeo stated as follows^ 

The coostittttlooal requireamt of deflnltaiiMS is violated by m crisiltiaL statote 
that fails to five a person of ordinary Intelligence fair notice that his contcaplated 
conduct is forhidden by the statute. The underlying principle is that no mm shall 
be held crioinally responsible for conduct which he could not reason^ly understand 
to be proscribed. 

Coited States v. Har.iss, 347 U.S. 612 , 617 (1954); see also Connally v. General Conscr> Co. , 2« 
Df.S. 3S5, J9l (1926). 

This general rule has been applied by the Court i4ierever a serious sanction was invoked 
against a person — regardless of whether the rule was designated as "crloinal" or not. E>g>. 
A.I. Swall Co. V. Aaericao Sugar defining Co. . 267 U.S. 233, 239 (1925); laggett v. ■ullitt . 377 
U.S. 360 (1964). In tagge^t v. lullitt the state of Uashington atteiyted to require a loyalty 
oath fio* its university and college teachers as a condition of eaployMnt. The Court found the 
oath requirement in vioUtion of both the first aaendnent and the due process cUuse because of 
vagueness. The Court quoted Cranp v. Board of Public Instr. . 36S U.S. 27S, 2S7 (1961). where it 
said: 



Care should be taken that it is the rule which is vague and not an exception to it. See Avard 
V. Dwuls . 376 F.Supp. 479 (D.S.H. 1974). A six-year old child was disaissed from kindergarten 
because he had not been vaccinated. The child's father had requested a religious exenptibn, 
pursuant to a statute authorizing this, but it was^ refused* He challenged the statute, and a 
thre%-Judge court found language which provided that "A child be excused f roo isBunixation for 
rell|[ious reasons at the discretion of the local school board.** to be vague and in violation of 
the due process clause. The defect was not cured by requireMts for procedural due process^ 
because the lack of standards effectively denied the family a ''meaningful right to be heard;** 
The court pointed out that there was no way of knowing what kind of material to present to the 
board during the hearing, and the board's statement of reasons for dismissal **would be t^aningless 
without standards to which it could be compared.** After declaring the clause invalid, however, 
the court observed that the remaining valid portion of the statute required immunization and re- 
fused to grant relief against the dismissal. 
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the vice of unconstitutional v^pi&a^s is farther a^gravat^ vher^^, as iier«, the statute 
i» ^utszlon operates to iriiibit the ^ercisc of individual f re^ow af f izaatively |jro- 
tecte4 by the Constitution. 

The pcobles vith the vaf ue rule is that it penaits those vho are enforciog it to sake decisions 
Hhich are entirely unpredictable and vhich, nhile not necessarily arbitrary and capricious^ are 
really ex post facto decisions so far as the punished person is concerned. 



tmCMEE OF CEKTAIXTY KEQCHt£D 

Fev courts deciding on vagueness challenges to laws or regulations touching upon student rights 
have carefully considered the criteria for deciding whether an acceptable level of certainty has 
been attained. An exception is Corp. of Haverford Col, v. Ke^r . 32f , F.Supp. 1196 (E.D.Pa. If 71). 
The court set forth the folloving '^considerations" and discussed ^h prior to analyzing the problcn 
of vagueness, and overbreadth in the relevant statute, id. at 12011 

<1) The nature of the rights threatened by the uncertainty; 

(2) The probability that the threatened right actually will be infringed. This has 
been seen £5 a function of what sort of tribunal applies the all^edly uncertain stan- 
dard; 

(3) The potential deterrent effect of the risk of such infringement. This would 
largely be a function of the nature of tfie penalty iaposed by the statute; 

(A) The practical power of the federal courts to supervise the adKinistration of the 
allegedly vague schece; >and 

(5) The extent to which the subject area necessitates verbally ixprecise regulation. 

T^^e first and cost isporcant consideration — nature of the rights — should require stricter scru- 
tiny where the statute on its face or as applied is interpreted to include some prohibition on free 
expression. 



Applying; the va^^itxss dcctrine, the Court In Crayn<d v. City of lockford , *08 U.S. 104, lOS- 
109 (1972) struck dom an antipicketlng or4inasK:e while upholdlof an ahtl-ooise ordinance: 

... where a vafue statute **abut{s] upon sensitive areas of hasic First A a endne nt 
freedoss,** it ''operates to inhibit the exercise of (those| freedons.** Uncertain 
aeanin^ inevitably lead citizens to •'steer far wider of the unlawful xone** . . . 
than if the boundaries of the forbidden areas were clearly aarked. 

As noted above in the discussion of overbreadth, section 111(A)(6), p. 107, supr^, the vague 
regulation which on its face touches upon free expression as well as conduce is clearly overbroad 
as well, and the overbreadth rules should apply. In fact, in som cases, the courts cite only the 
vagueness doctrine while making a traditional overbreadth argument. E.z. > Crayned v . City of Kock-- 
ford . 408 U.S. 104, 109 (1972); Eisner v. Stafford Id. of Edttc>, 440 F.2d 803 {2d Clr. 1971); 
Stacy V. Williaas « 306 F.Supp. 963 (X.D.Mlss. 1969) (three judge court). In Eisner v. Stafford Id. 
of Educ . 440 F.2d at SIX, the court invalidated a rule requiring prior approval of •'distribution 
of written «aterisl." The court cited the vagueness doctrine and specifically held the word ••dis- 
tribution" to be too vague, pointing out that it could apply to sere note-passing. Accord, e.g., 
Shanley v, Xortheist Ind. Sch. Pist. , 462 F.2d 960, 977 (5th Cir. 1972); see also BauicUttaa v. 
Freiemauth . ^78 F.2d 1345. 1348 (4th Cir. 1973); Clntron v. State Bd. of Educ . 3S4 F.Supp. 674 
(D.P.X. 1974); Undergraduate Students Ass^n v. Peltason . 367 F.Supp. 1057 (X.D. III. 1973). 

As is the case with overly broad rules, courts should exaai^e vague statutes which on their 
face allude to expression ^ore strictly than vague statutes which appear to cover conduct only: 

A higher degree of certainty Is required of a statute that has potentially Inhibiting 
effects on free speech. 

Corp. of Haverford Col, v. Reeher . 329 F.Supp. 1196, 1202 (E.D.Pa. 1971). After stating this prin- 
ciple, the court determined to apply a stricter test to a statute which required denial of financial 
assistance to any student — 

. Who has been expelled, disnissed or denied enrollment by an approved institution 
of higher learning for refusal to obey, after the effective date of this act, a lw^"l 
regulation or order of any institution of higher education, which refusal, in the opinion 
of the institution, contributed to a disruption of the activities, administration or clas- 
ses of such institution; or 

... Who has been convicted in any court of record of any offense coMitted in the 
course of disturbing, interfering with or preventing, or in any attempt to disturb, inter- 
fere with or prevent the orderly conduct of the activities, administration or classes of 
an institution of higher education. 

id. at 1204, 1213. These sections were found both vague. Id. at 1207-09, and overbroad, id. at 
1209-10. 
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VAtXE RULES FOCX^SIXC OXLY OS COSWCT 



To amiiyze the federal courc creaccenc of vagueness in rules iihere che rule does not couch upom 
first aaeodaent rights, it is useful to distinguish between cases where the students were attohptiog 
to exercise a first aKendaent ri^t, and the attendant conduce was Incidental, and cases where the 
student 'was engaging primarily in conduct, and the expression was incidental. Uhere the expression 
has high csphasis, the courts are Inclined to invalidate the rule, either on its face or as applied, 
ifliere the conduct is dominant, the courts generally reject the vagueness argument and leave the dis- 
ciplinary statute or rule undisturbed. 

A classic exa^le of the first group of cases — involving rules which are vague, and do not 
appear oo their face to regulate free expression but which were used to inhibit protected ri^ts — 
is found in the case of Soclin v. ICjMtff«an . 418 F.2d 163 (7th Cir. 1969). A university rule forbid- 
ding **sisconduct'* was applied to discipline Ktudentas for participating in a deaonstrati on. A court 
faced with this rule could respond in two ways: first, it could declare the rule unconstitutional as 
applied to a student engaged in free expression; or it could declare the rule unconstitutionally 
vague and overbroad on Its face. In Soglin the 'court chose the latter alternative, as have ^ost 
courts faced with this situation. Accord, Sullivan v. Houston Ind. Sch. Dist .« 307 F.Supp. 1328, 
1344-45 (S.O.Tex. 1969), supplementary injunction ordered . 333 F.Supp. 1149 (S.D.Tex. 1971), and vn- 
cated, 475 F.2d 1071 (5th Cir. 1973) (inforwilly approving 307 F.Supp. 1328). The Sullivan court 
voided a rule perxitting the school principal to sake regulations ''necessary in the administration 
of the school and in promoting its best interests." Accord, e.g .. Jacobs v. Board of Sch^ Cow'rs . 
490 F.2d 601 (7th Cir. 1973), vacated as aoot , 420 U.S. 128 (1975); Stacy v. yilliaatf . 306 F.Si^pp. 
963, 968-78 (S.D.Miss. 1969) (three judge court); Smith v. University of Tennessee. 300 F.Supp. 777, 
778-79 (E.D.Tenn. 1969); Snyder v. Board of Trustees of the Univ. of 111. . 286 F.Supp. 927 (N.D. 
Ill 1968) (three judge court). 

courts are generally chary of a request to invalidate a law or regulation when there is no 
facial Invalidity and the student challenging the rule has been subjected to disciplinary proceed- 
ings because of conduct. The rule on vagueness applies ia these cases nonetheless, and uncertain 
rules should be struck down, absent circumstances indicating that the student knew for other rea- 
sons that the particular conduct would trigger disciplinary procedures. 

In Corp. of Haverford Col, v. Reeher . 329 F.Supp. 1196 (E.D.Pa. 1971), discussed above, for 
aspects of the opinion relating to facially infirm rules, the court considered another rule focusing 
exclusively on conduct. "Because of its more tenuous connection with First Amendment rights,** the 
following section was judged with less rigor, id. at 1204, 1213: 

- - • The agency may deny all forms of financial assistance to any student: 

... Who is convicted by any court of record of a criminal offense which was com- 
mitted after the effective data of this act, which under the laws of the United State^v 
or Pernsylvania, would constitute a misdemeanor involving moral turpitude or a felony .... 
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The courc then luled that a statute which on its face regulates ncly conduct need not attain the 
saxse degree of certainty a^ a statute vhich has no potential effects on free speech. Even applying 
a less risorous test, hovever, the court found the section unconstltutionsilly vague, id. at 1205-06. 
but not overbroad, id. at 1209. The Court said, id. ac 1205-06 (footnotes ottitted): 

Ihe allegedly vague segment of this subsection is that which a^lovs PHEAA to deny 
aid to anyone convicted of a ^'aisdesieanor involving aoral turpitude.** Defendants rely 
on tt|e fact that the Supreae Court, in its only pronounceoent on the subject, held 
that the phrase **criae involving noral turpitude** in the iMisration Act of 1917 was 
not unconstitutionally vague. Jordan v. Pe George, 3A1 U.S. 223, 71 S.Ct. 703, 95 L.£d« 
S86 (1951). That case is distinguishable froa the instant controversy* The Court con- 
sidered it **signif icant that the phrase has been part of the iMiigratlon laws for Mre 
than sixty years.** Id. at 229 , 71 S.Ct. at 707. The Court noted that no case had held 
the statutory phrase vague and that it had previously construed the phrase. Id . at 230, 
71 S.Ct. at 703. There is, of course, no such line of cases defining the tera *'»isde- 
Kanor involving zwral turpitude** under this statute. More significantly, the Majority 

*^ordan seems to have considered the determinative issue to be whether '*cri»e involv- 
ing sural turpitude*' was unconstitutionally uncertain in reference to a particular con- 
viction. In the case at bar, ve swst consider not whether plaintiffs would be aware 
that a particular crioe involves '*i»oral turpitude,** but whether the plaintiffs will be 
fairly warned as to which siisdeaeanors involve aoral turpitude and thus aay occasion the 
additional sanction of loss of financial aid eligibility. 

The different procedural posture of this case f roa Jordan requires us to take this 
different approach. ... We do not have before us an individual accused of violating 
a statute because he has engaged in certain conduct. Plaintiffs here challenge every 
aspect of the statute. They do not argue that the statute is so vague they could not 
have known it applied to a particular action. They argue instead that the statute is 
so vague that they do not know what actions are proscribed « 



In determining the extent to which the subject area necessitates verbally isprecise 
regulation it seems most profitable to look at the ways in which states have regulated 
sisilar conduct. An obvious parallel exists between the conduct sought to be deterred 
by (a) (2) and (a) (3) and disorderly conduct or breach of the peace statutes. As the 
statute upheld by the Supreae Court in Zwicker v^ Boll, 391 U.S. 353, S8 S.Ct. 1666, 
20 L.Ed. 2d 642 (1968), indicates, the state can at least give soae description of the 
conduct it condeans as well as of the consequence to society it seeks to avoid. It 
would be nearly iapossible to iteaize every fora of conduct which aight result in dis- 
ruption of the peace of the university, but careful draf tsaanship can aake use of gen- 
eric and aodifying teras to delineate the sort of caapus conduct that will not be per- 
ait ted. ... ' 

In light of these ... considerations, wo conclude that a substantial potential 
threat to First Aaendaent freedoas would result froa uncertainty in subsections (a) (2) 
and (a) (3), that control over the adainistration of the scheae by the federal courts 
is not such as would neutralize that possibility, and that the subject aatter regulated 
does not necessitate vague standards of control which leave rooa for ad hoc decisions* 
Therefore, we will apply a strict standard of certainty to these subsections. Because 
of its aore tenuous connection with First Aaendaent rights, subsection (a) (1) will be 
measured against less rigorous certainty requirements. 

Accord, Rasche v. Roard of Trustees of Univ. of 111 ., 353 F.Supp. 973 (N.D. 111. 1972) (three 
judge court). In Rasche the court struck down a United States statute which required a financial 
aid cutoff to any student who: 

has been convicted by any court of record of any criae • • • and which involved the use 
of (or assistance to others in the use of) force, disruption, or the seizure of property 
under control of any institution of higher education to prevent officials or students 
in such institutions fron engaging in their duties or pursuing their studies, and that 
such crime was of a serious nature and contributed to a substantial disruption of the 
administration of the institution with respect to which such crime was coaaltted* 
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The courc 4i?bscrved, id^, at ^76: 

Tftc phrase "crise of a serious nature" doej, have a generally underscooi »eaning, 
is not one cocaeaonly used in che lav or elsewhere* and can »ean different things to 4if* 
ferent persons. . . . iTjfie tens . . . i:J too susceptible of subjective interpretation 
to fairly advise in advance what in fact a student is forbidden ro do« A student has a 
right to fair earning under the Fourteenth Aaendsent to our Constitution* and the fail- 
ure to give this warning violates the First Anendsent .... : - 



The other standard of Section 1060(a) challenged by plaintiff is the requireaent that 
the serious criise shall have "contributed to a substantial disruption of the adainis- 
t rat ion of the institution*'* This provision has two criteria which are either vague, 
overbroad or both. The first is the requireawmt that the action which constituted the 
serious criase "contributed to" a substantial disruption* Must the causal relationship 
between the action and the disruption be direct and substantial or «ay it be re»ote 
and Xiinute? 

The court pointed out, by way of exanple, that the sit-in which provided the basis for plainciff's 
loss ci financial aid was found at the disciplinary hearing to have "contributed to" a substantial 
disruption, despite the fact tliat the only disruption (closure of a ROTC office) took place one 
half ho'jr prior to the start of the sit-in* Id* at 977* The court also found the phrase "substan- 
tial disruption of the administration of the institution" to be vague. 

Both Rasche and Keefier involved student activity which is at lease aurginally protected — sit- 
ins and demonstrations, and perhaps should be classified with Sogiin and Sullivan as cases where a 
vague rule regulating conduct was applied to expression* In these cases the courts are generally 
willing to strike down the rule. 

The only other case found where a vague rule clearly regulated conduct alone and was stricken 
was Crossen v* Fasti , 309 F*Supp* 114 (D*Cbnn* 1970)* The court found "unduly vague, uncertain, 
and aabiguous" a dress code which required students to be "neatly dressed and groomed, maintaining 
standards of caodesty and good taste conducive to an educational atraosphere." The code added that 
"it is expected that clothing and groosing not be of an extrei&e style and fashion." 

VAGUE RULES AXD DISRUPTIVE CONDUCT 

Usually, where the court has characterized the students* activities as disruptive conduct, it 
has refused to apply the vagueness doctrine* In Esteban v. Central Missouri State Col. , 415 F*2d 
1077 (8th Cir* 1969), cert* denied , 398 U.S* 965 (;.970), the court reviewed charges of "childish be- 
havior and obscenity toward college officials," Jodgcd against one plaintiff, id* at 1088, and par- 
ticipation in a demonstration against another, id, at 1089, and upheld suspensions of two semesters 
foif each. The college regulation in question was a classic example of imprecision, id. at 1082: 

The conduct of the individual student is an important indication of character and 
future usefulness in life. It is therefore important that each student maintain the 
highest standards of InceKrity, hone^;ty and iwrajity* AU students arc expected to 
conform to ordinary and accepted social customs and to conduct themselves at all times 
and in all places in a manner befitting a student of Central Missouri State College. 

« 
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The court specif icall> noted that c«ise& in oiving free esprcssioii could be treated differently. 
'Id. at 1089. Tiie court also cautioned tluit **{w]e do not hold tljat any college regulation, how- 
ever -loosely £ra!3ed, is necessarily valid/* In, Murray v. West Baton House Sch. Bd* , 472 F.2d 
i38, 462 (5th Cir. 1973), the court refused to apply the vagueness doctrine, "{ajbsent evidence 
that the broad wording in thi* statute is, in fact, being used to infringe on First Amendment 
eights * . . 

In Sill V. Pennsylvania State Univ. , 462 F.2d 463, 468 (3rd Cir. 1972) the court considered 
vagueness charges against' the following rcgulatron: 

. . . Acknowledging that tlie process of comniunicatlon may include various forms of 
individual and collective expression, the University recognizes ihe right of lawful 
assenbly and deraonscration. However, a university dedicated to free znquiry and diS'- 
cussion cannot sanction any interference with or destruction of its responsibilities. 
• The regular and essential operation of the University is construed to include,* but is 
not United to, the operation of its offices,, classroonis, laboratories, research 
facilities, and the right of access to these and any other physical accommodations 
used in the performance of the teaching, research, and administrative functions and 
related adjunct activities of tlie University, 

. * . Disruption is an action or combination of actions by an individual or a group 
which unreasonably interferes with, hinders, obstructs, or prevents the regular and 
essential operation of the University or Infringes upon the rights of others to freely 
participate in its prograiss and services.*^ 

... It is the responsibility of University officials to initiate action to f^e- 
strain Or prohibit behavior which threatens the purposes or the property of the Univer- 
sity or the rights, freedoms, privileges and safety*of the^ personnel of the academic 
community. 

The court held that this "spells out quite clearly and in sufficient detail the conduct which is 
forbidden." The court distinguished Soglin v« KauFfman , and said, id, : 

We do not have here a situation in which punishment was imposed on students simply on 
the basis of allegations of misconduct without reference to any preexisting rule which 
supplied an .idequate guide. '* 

In Sill , serious disruption and property damage took place during the period in quest/on, but the 



court did not review the evidence linking the plaintiffs to the disruptions^ ^Fher^^it observed" 
only that it was "substantial," without telling us what it was. Some of the students were expelled,"^ 
others suspended for two terms, and one placed on probation. ' )| 

The fifth circuit rejected vagueness challenge against a statute which authorised suspensions 
of "incorrigible" children, Pervis v. La Marque Ind. Sch. Dist. , 466 F.2d 1054 (5tli Cir. 1972), 
because another law (the compulsory education law) contained a fuller definition of the word. Id. 
at 1057. 

.In lower y ^» Adams , 344 F.Supp. 446 (W.D. Ky. 1972), /che court upheld a regulation which sta- 
ted, id. at 453': - ^ - / , 

The University will not allow or tolerate any disruptive or disorderly conduct which inter- 
feres w^th the rights and opportunities of those who attend the University for the purpose 
for which the University exists — the right to utilize and enjoy the facilities provided to 
obtain' an education. 
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It is noteworthy, however, that the court indicated agreement with Soglin v. Kauffman that a uni- 
versity roay not expel a student ior "misconduct." Ld. at 454. The .students in Kowcry were charged 
with "disorderly conduct" wiiich included forcible entry inLp an aluiP.ni banguet, creating a distur- 
bance there, refusing to leave when requested, resisting the security officer and using vulgar and 
profane language at the time. See also Wliitfield v. Simpson , 312 F.Supp. 889, 896-97 (E.D. 111. 
1970). ^ 

VAGUENESS AND ADMIN-ISTRATIVE SANCTIONS 

It is quite clear that the vagueness rule applies in a non-criminal context. The Supreme 
Court addressed the issue squarely in A.B. Small Co. v. American Sugar Refining Co. . 267 U.S. 233, 
239 (1925): ^ 

The ground or principle of the (preceding) decisions was not such as to be applicable 
only to criminal prosecutions. It was not the criraina! penalty that was held invalid, 
but the ^exaction of obedience to a rule or standard which was so vague and indefinite 
as really to be no rule or standard at all. ' 

The court declared invalid a section of a federal law attempting to fix prices, in an action between 
two private parties who were disputing their contractual obligations. Accord, Boutilier v. Immigra- 
tion and tVaturalization Serv. . 387 U.S. 118, 123 (1967) (dictum) ; cf. , Baggett v. Bullitt , 377 U.S. 
360 (1960). 

Nonetheless, it is typical in cases where students who were charged with misconduct (rather 
than speech violations) for the court to. dismiss the rule against vagueness because it is classified 
as a rule for criminal cases only. See, e.g. , Jenkins v. Louisiana State Bd. of Educ . 506 F.2d 

i 

992, JL004 (5th Cir. 1975) ("[Sjchool disciplinary regulations need not be drawn with the same preci- 
sion as are criminal codes."); Black Coalition v. Portland Sch. Dist. No. 1 . 484 F.2d 1040, 1044 
(9th Cir. 1973) (sane); Murray v. West Baton Rouge Sch. Bd. , 472 F.2d 438, 442 (5th Cir. 1973) 
(same); Sill v. Pennsylvania State Univ. ^ 462 F.2d 463 (3rd Cir. 1972) (same); Norton v* Discipline 
Comm. of ^E. Tennessee State Univ. , 419 F.2d J95, 200 (6th Cir. 1969) (no analogy between student 
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discipline and, criminal procedure); Jones v. State Bd. of lEduc. of Tenn. , 279 T.Supp. 190^(M.D7 
Tenn. 1968), aff'd without comment on this point , 407 F.2d 834 (6th Cir. 1969) (no analogy between 
attacks on state statutes and college disciplinary rules), cert, dismissed , 397 U.S. 31 (1970); 
Speake v. Gtfantham , 317 F.Supp. 1253, 1272 (S.D. Miss. 1970) (same); Siegel v. Regents of Univ. of 
Calif. , 308 F.Supp. 832, 836 (N.D. Cal. 1970) ("Regulations . . . need not be tested by the strict 
standards applicable to criminal statutes . . . ."); Esteban v. Central Missouri State Col. , 415 
F.2d 1077, 1088 (8th Cir. 1969), cert, denied , 398 U.S. 965 (1970). Procedures under other citril 
and criminal statutes were deemed not applicable in Lowery v. Adams , 344 F.Supp. 446 (W.D. Ky. 
1972) (citing Jones as the only explanation). All of these cases seem contrary to A.B. Small Co. , 
as quoted above.. 

In Banks v. Board of Public Instr. of Dade County , 314 F,Supp. 295, 289 (S,D. Fla. 1970) 
(three judge court), vacated so a fresh appeal could be made , 401 U»S, 988, and aff 'd , 420 F,2d 
1103 (5th Cir.^1971), The court upheld a Florida state law condemning "willful disobedience, , . , 
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open defiance of authority ...(,] profance or obscene language, . . . other serious misconduct, 
and . . . repeated misconduct of a tess serious nature The court said, id. at 290: 

''' o 

The language objected to. in the statute, though it might be condemned as constitution- 
ally deficient if included in a criminal statute, does set standards which are readily 
determinable and easily understood within the framework of the public school system. 
Individual analysis of, the terms is not necessary. 

The court upheld the statute, observing generally that rules established there were "not so vague 
as to require the court to declare \hem invalid." Id. It is noteworthy that one of the students 
in this case was suspended for the "possession of marbles." The court alluded to "established rules 
of which the suspended students had knowledge," id. at 288, but did not quote from any rule barring 
possession of marbles. Nonetheless, if the court meant what it said, there was some pre-existing 
regulation which spelled out in greater detail specific acts of misconduct which are not obvious 
from a reading of the statute alone. This case is discussed more fully in the overbreadth section, 
111(A)(6), ^it pp. 107-08, supra. 

Other courts have acknowledged the applicability of the vagueness rule to non-criminal situa- 
tions, but have determined that the standards in. the school context should be more flexible. E*S« » 
S 0^1 in V. Kauffman . 418 F.2d 163, 168 (7th Cir. 1969) ('"misconduct" too vague). 

A more liberal view was taken by the court ia Corp. of Haverford Col, v. Reeher , 329 F.Supp, 
1196, 1202-03 (E.D. Pa. 1971). The court held that the severity of expulsion or suspension made it 
necessary to -specify with certainty the acts which would provoke the penalty: 

The potential deterrent effect of the supposed indef initeness Is likewise substantial. 
The liarties here recognized that the potential deterrence will usually be a function of 
the penalty imposed by the statute, and insisted on arguing at length whether the statute 
was "penal." While courts have often regarded the civil-criminal distinction as critical 
in determini.ng the required standard of certainty, see, e.g . , Winters v. New York . 333 
U.S. 507, 515, 68 S.Ct. 665, 92 L.Ed. 840 (1948), we think the better view is that which 
finally bases that determination on the seriousness of what is at stake under^ the statu- ^ 
tory scheme. The Third Circuit has adopted the view of Soglin v. Kauffman , 295 F. Supp. 
978, 988 (W.D. Wis. 1968), aff 'd, 418 F.2d 163 (C.A.7, 1969^,' that expulsion or . suspension 
from school "may well be, and often is in fact, a more severe sanction than a monetary 
fine or a relatively brief confinement imposed by a court in a criminal proceeding." 
Falcone v. Dantinne , 420 F.2d 1157, 116*4 (C.A.3, 1969). The loss of financial aid eli- 
gibility may have an even more drastic effect than expulsion or suspension, and its i 
,deterrent effect on students must be as great as that of many criminal statutes. At 
the same time, we must recognize that loss of financial aid does not carry the onus^pf 
a criminal conviction and may present only a financial hardship. We conclude therefore 
, that the potential deterrent effect of the risk that exercise of protected activity will 
result in loss of financial aid is substantial; however, it ±s not so great as it would 
be if the threatened penalty were criminal conviction resulting in a multi-month impris- 
onment and/or a^'stiff fine. 

.A ccord . Jacobs v. Board of Sch. Comm'rs . 490 F.2d 601 (7th Cir. 1973), vacated as moot . 420 U.S. 
128 (1975); Marin v. University of Puerto Rico . 377 F.Supp. 613, 623, 626 (D.P.R. 1974); Rgsche v. 
Board of Trustees , 353 F.Supp. 973, 976 (N.D. 111.' 1972). 

UNWRITTEN RULES ^ ^ 

The unwritten rule, as applied to speech, is discussed in Section 111(A)(6), at p. Ill (Over- 
ly read th) . As noted the courts tend to be less rigorous when considering vague rules applied to 
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conduct. It should not be surprLstng, therefore, that courts have indicated that they would toler-^ 
ate unwritten rules. Thus, the court in hasson v. ''Boothby , 318 F.Supp. il83 (D.Mass. 1970) dis- 
missed a complaint alieguig that there was no. rule upon which to premise a temporary suspension of 
plaintiffs from sports participation for drinking beer off school premises and prior to a school 
dance. The court recognized "ftjhe desirability of written rules regulating serious disciplinary 
offenses and penalties in an academic setting ; , . ." Id^, at 1186, However, the court accepted 
the proposition that school authorities could punish students without a prior rule specifically in 
point under certain circucistances , Ld. at 1187-88. However, the cdurt also suggested that, id. 
at 1188: 

. • 

* . . this court* believes that the imposition of a severe penalty without a specific . 
promulgated rule might be constitutionally deficient ifeder certain circumstances. What 
those circumstances are can only be left to the development of the case law in the area. 
However, at this time the court deems relevant the following factors: (1) prior know- 
Iddge of the offending student of the wrongfulness of this conduct and clarity of the 
public policy involved, (2) potential for a chilling effect on First Amendment rights 
inherent in the situation, (3) seyerity of the penalty imposed. Having 'analyzed the 
facts of this case in terms of these factors, the court holds that the plaintiff's 
rights under the due process clause were not violated by the imposition of a one-yeur 
probation, subject to review, for the offense of^being on school premises with beer 
on their breaths, even .though no prior published rule forbade such conduct. ' 

Accord , Norton v. Discipline Comm. of E, Tenn. State Univ. ,^ 419 F.2d 195, 200 (6th Cirl 1969), 
cert, denied , 399 U.S.^ 906 (1970) the court found that: 

It was not necessary to have a specific regu^lation providing for disciplinary 
action for the circulation of fa,lse and inflammatory literature. The University had 
inherent authority to maintain order and to discipline students. 

An identicaJ holding appears in Speake v. Grantham , 317 F.Supp. 1253,- 1270 (S.D. Miss, 1970), a 
case involving the seizure of 200 pamphlets falsely announcing suspension of cJasses; the court 
went on to observe that a university may establish standards: 

The notice of those standards may be written or oral, or partly written and partly 
oral, but preferably written and may be positive or negative in form. 

^" Speake , rules were published, however, and the court's pronouncements on the unwritten rule are 
dictum. See also Richards v. Thurston, klk F.2d 1281, 1282 (1st Cir. 1970) (lack of specific hair 
regulation not a basis for invalidating discipline of student who knew long hair was barred); 
Haynes v. Dallas County Jr. Col. Dist. . 386 F.Supp. 208, 212 (N.D. Tex. 1974) ("inherent author- 
ity;" relevant penal statute consciously ignored by court); Buttny v. Smiley , 281 R.Supp. 280, 286 
(D.Col. 1968) ("disciplinary powers . . . need not be entirely bottomed on ^ny published rule 
. . . .") (dictum); CrossneY v. Trustees of Columbia Univ. , 287 F.Supp. 535, 552 n. 25 (S.D. N.Yi 
1968) (dictum); Barker v. Hardway , 283 F.Supp. 228, 235 (S.D. W.Va. 1968) (school officials have 
"inherent general power to maintain order") (dictum, as court found specific rules were violated)". 
In Dunmar v. Ai les , 348 F.2d 51, 55 (D.C, Cir. 1965), the court consciously compared the situation 
to common law crimes and upheld expulsion of a cadet from a United States military academy where 
a violation was found by, 
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. . ♦ a studcnc hod*; encrusted witit sueh ssatters, second by .1 honrd of officers b«*for** 
vhicb •AppellMC had a full trial-type hearing, third by a reviewing board, fourdi l*y 
Che Superinccadcnt of the Acadea>\ and finally by the Secretary of the Arrnr. Ve are 
in no position to find too vague the code thus found applicable- 

An analysis vhich is in greater haroony with the SupresM* Court's non-scliool decisions vould 
strike dovn the umfrittea rule, unless it vas cXcaTly a cowon lav criise. See C:inti«.c4l v.. Conn ec- 
ticut ^ 310 f.S. 296, 308 (1970) (quoted in Part illCAXb), at p. Ill, supra ); and Bridr.e^ \% 
California , m U.S. 252, 260-261 (1941). 

The better view is expressed by the fifth circuit in Ingrahaa v. Vrljiht . A9S K.2d 24S, 268 
iith Cir. W**) (corporal punisfiaent case). TIic court held that even if the student concedes that 
he cnga>^ed in conduct, but claims he did not know that particular conduct violated a school rule. 

Inquiry should t>e ziade to deteraine whether the student knew or should have known that 
his conduct violated school rules or policies. ?unishaent of any sort would be patently 
unfair vhere the student was genuinely unaware of a school regulation, and had no reason 
to know that he was engaging in conduct which aight later be used as a basis for punish- 
ss^nc. Cf. St. Ann et al. v. Palisi et al., 3 Cir. 1974^ 495 F.2d 423. The publishing 
of written rules of conduct vould obviously eliminate s«ny problex&s- which sight arise in 
this area* 

The court also cited an unreported three-judge decision of tfhatley v. Pike Co unty Bd. of Educ. 
Civil Ko. 977 CCD. Ca. 1971) which said (quoted at 498 F.2d at 267): 

Where, as here, the pupil was to be promptly corrected for his transgressions, and long- 
ters consequences steaxaed only from his refusal to accept his punishtsent, the flexible 
eleaents of due process require only that the student know and understand the rule under 
which he is to be punished, and titat in cases where there is doubt as to the actual of- 
fender ^ further inquiry be isade by the school officials concerned. 

For additional conaents on the unfairness of the unwritten rule see Van Alstyne, The Student 
as Universitv Resident , 45 DENVER L. J. 582, 593 (1968). 

SPECIFYIKG THE SANCTION^ 

The classic vagueness doctrine requires ttiat the rule which forbids the particular conduct smist 
specify what the sanction will be when a breach of the rule occurs. This point is generally over- 
looked by lower federal courts. An exception is Soglin v. Kauffnian ^ 418 F.2d 163, 168 (7th Cir. 
1969) where the court struck down a rule prohibiting "misconduct" applied by university officials to 
expell a student involved in a demonstration: 

. . . The issue here is not the character of the student behavior * the validity of 
the administrative sanctions. Criminal laws carry their own defin ons and penalties 
and are not enacted to Aable a university to suspend or expel the wrongdoer absent a 
breach of a university's own rule. Nor is "misconduct" necessarily confined to disruptive 
actions covered by criminal codes. The ability to punish "misconduct*' £er se affords no 
safeguard against the imposition of disciplinary proceedings overreaching permissible 
limits and penalizing activities which are free from any .taint of impropriety. 
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Most other courts si=5.Iy h^ve not addressed this Issue. In Sill v. P^nsvlv3.ii.i State tniv.. 
for exaeple. tliere was no indication th-it the liindbook idiich .»ntaincd tlw rules «M«r vhich plain- 
tiffs «ere disciplined i^«,=e vcre c!Xp«U«d) specified any particular sanction for a violation. The 
point was not discussed by either district or jppclLite courts. 562 F-2d 463, 467-68 Ord Cir. 
"72). 318 F.Supp. 60S CM.O. Pa. 1970). The saae was true in Ruttny v. Sailcv . 201 F.Swpp. 

im (D. Col. 1968). Likewise, in Sunn v. Tvler Ind. Sch. Disc . 460 F.2d 137. U3 <5th Cir. 1972) 
tlic court upheld an anti-boycott rule vhich specified that vioKitors w>uld "be subject to autonatic 
suspcjision." Tlie district court h.id found that this gave officials unbridled discretion to punish 
even those ensagcd in protected activity. Tiie fifth circuit reversed, dr.wias an analogy to 
criain-il cases where a court isposs^ less than the aaxiaua penalty allowable under "lav. Id. -it 
141. 

To s.^narize, where a vague Statute has an obvious potential for intruding tipon first asend- 
aent rlKhts, courts should and do treat the case in the saee «ay as they treat overbreadth cases.. 
Tlie statute is usually voided. Vliere a vague statute is cited as grounds for punishaent against 
students who were engaged in conduct w3,ich a school could IcgitLauitely punish, provided due pro- 
cess is accorded, the court ougiit to invalidate the statute and the punishment on substantive due " 
process grojiads. Tliey should do so because fundaacntal fairness requires that the st.-.tc flr.-t 
warn its young citizens that particular, acts will evoke serious consequences. This is particularly 
true where no written rule whatsoever exists; to hold otherwise invites administrators to be 
capricious and unfair. Vet, a majority of courts have refused to apply the rule .igainst vagueness 
in a school situation, in the absence of first aacndcscnt rights. 

For additional cases and analysis of this area, see also Jtote. Sriniting the Vagueness Doctrine 
.*'» 80 YALE I.. J. 1261 (1971); ::ote. Ttic Void-for-VaEucness Doctrine in the Sunreae Court . 

109 U, ?A. L. REV. 67 (196U). 

P. M, Lines . 
Center for Law and Education 
> August 15, 1975 



20« 



III(DK2) Hair Length 



A Student's success in challenging a school regulation regarding hair length is in large 
part dependent upon the jurisdiction In vhlch he reside. Both state and federal courts are 
divided on the question of reviev of hair length regulations. Uhereas some Jurisdictions eapha- 
size the necessity of protecting the student's constitutional rights, other Jurisdictions strike 
the balance in favor of the countervailing sdiool inter^t, refusing to recognise the inherent 
ri^ts ef students to have long hair, the Suprese Court has not contributed significant insight 
to the question, continuously denying certiorari. Hovever^ the court has agreed to reviev a case 
in which a policeaan successfully challenged a long hair rule* Since school cases vere cited in 
this opinion, it saay provide socse suldance. See Dwca Barry , 43 U.S. Law Veelc 3225 (Hay 27, 
1975) (appeal froa iB3 F.2d 1126) (2d Clr. 1973). 

Tile student'K^ challenge of a hair lenth regulation saay be effectively based upon several 
constitutional theories. Citing the first amendment guarantee of freedon of speech, it could be 
argued \hat one's hair length is a sieans of personal expression which should not be encuabered 
absent adequate Justification. Although the free speech theory is a valid one, it has not re- 
ceived significant acceptance by the courts, even by those which find for the student. The 
courts' reservations with respect to this arguaent einanate fron the difficulty of equating hair 
length as a zethod of expression. In Richards v. Thurston , 4>24f F.2d 1281 (1st Cir. 1970), the 
court held for the student, but rejected the first assendaent'clain, iA* at 1283: 

. . . {V'le reject the notion that plaintiff's hair length is of a sufficiently coiwau- 
nicative character to warrnnt the full protection of the First Aaendment. . . . That 
protection extends to a broad panoply of loethods of expression, but as the non-verbal 
isessage becomes less distinct, the Justification for the substantial protections of 
Che First Amendment bccoses siore reciote. ' ' 

The Supreme. Court upheld a student's right to wear an armband in school as a first amendment 
right, but also stated in dict^i that the case did not relate to regulation of hair style. Tinker 
v. Pes Moines Ind. Con. Sch. Pi^t. , 393 U.S. 503, 507-508 (1969). 

- Hbre widely accepted than the free speech theory is the argument that regulation of hair 
length is an arbitrary InfringenN^nt prohibited by tUe due process and/or equal protection clause 
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of th€ fourteenth sseaiissi^t, 24aay courts have cited the fclloving first circuit stat«»ent: 



lae id*a Chat there are l;ubstanrive rights protected hy the '^liberty'' assurance 
of the IKte l^rocess Clause is alaost too veil established to re<iuire discussion. 
Many of the cases have Involved ri^ts expressly fuaranteed by one or jK>re of the 
i^itst ei^t ^n^aents. But it is clear that the eniaeration of certain ri^ts in 
the Bill of Bifhts has not been coostni^ by the Court to preclude the existence of 
other substantive ri|^ts implicit in the 'liberty* assurance of the Due Process 
Clause* ... 

Bidiards v. Thurston . 424 F.2d 1231, 1284 (1970). 

Furthermore, requirins aale students to cut their hair vhile penaittinB feaale students to 
frov theirs as long as they wish is a violation of the' Equal Protection Buarantee, especially If 
the state is atteopting to base its regulation on health aTid safety reasons. The equal rrotec^ 
tioo argument has not been cited often in plaintiff's briefs, but has von recognition by at 
least several federal courts. See, e.g. . Crews v. Clones . 432 F.2d 1259 1266 (7ch Cir. 1970). 




Finally, the student is well advised to found his argument on a privacy theory. The 
Supreae Court has declared: 

CT]he right of privacy is a fundamental personal rlj^t, emanating 'froa the totality 
of the constitutional scheae under which we live.* 

Criswold V. Connecticut , 381 U.S. 479 , 494 (1965). Although the right to determine one's own 
hair style Is not expressly enuaerated in the Constitution^ the ninth aaendaent reads as 
follows: 

The enumeration in the Constitution of certain rights shall not be construed 
to deny or disparage others retained by the people. 

It has been on this basis that Justice Douglas has dissented from Supreae Court refusals to grant 
certiorari in hair lenth cases. See, e.g. . Olff v. East Side Union High School . 404 U.S. 1042 
(1972). Citing the Criswold decision, Justice Douglas has asserted that the first, fifth, .linth, 
and fourteenth aaendaents in coabination form a "zone of privacy"* into which the state may not 
trespass. 381 U.S. at 484. Other courts should accept that argument, recognizing that the state 
must sustain a substantial burden in demonstrating why Its interests outweigh the constitutional 
rights of students. 



U.S. CIRCUIT COURTS OF APPEAL 



Richards v. Thurston , 424 F.2d 1281 (1st Cir. 1970): 

Right to wear hair as one wishes protected by the due process clause of the fourteenth 
itaendment; there is no inherent self-evident Justification for the challenged infringeaent, and. 
the system offered none. 




LIST OF CASES 
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Cere v, Stanley. 453 T.2d 205 <3rd Cir. 1971): 



t^eld school regulation; coarc did sot reach the 4;uej»tlon of whether the right to wear 
long hair is protected by the Constitution since^ in this case, the regulation was not arhicracy 
even i( the right vere protected; there vas evidence of actual disnq»tion caused by plaintiff's 
long hair. 



Stull V. School Board of Western Beaver Jr,-Sr, High Sch> ,^ 4S9 r.2d 339 <3rd Cir.. 1972): 

Held for the student; the court addressed the underlying constitutional issue and found 
that a student's right to govern the length and style of his hair is implicit in the liberty 
assurance of the Due Process Clause of the Fourteenth Aaendaent; the school board did not justi- 
fy the regulation iihere there vas no evidence of disruptions of any kind, or that long hair was 
hazardous to anyone's health; the court reserved the question of whether the regulation of the 
length and Mnagesent of hair could be enforced as condition to taking various shop courses. 



Msssie V, Henry , 455 F.2d 779 (4th Cir. 1972): 

Held for the student; the ri^t to wear long hair is within the ri|^t to be secure in one's 
person under the due Process Clause and there are overlapping equal protection clause considers- 
tions; the school adainist rat ion's Justifications based on the need to maintain discipline and 
safety were not sufficient when there were aeans to discipline those causing tha disruptions and 
other ways Ci^j ft* « hair nets, head bands, etc.) to aeet Mfety considerations. 

See also: Long v. Zopp , 476 F.2d ISO (4th Cir. 1973) (athletics case, held for student); 
Mick V. Sullivan, 476 F.2d 973 (4th Cir. 1973) (held for student). 



Karr'v, Schgidt . 460 F.2d 609 (5th Cir.) (en banc) , cert , denied, 409 U.S. 989 (1972): 

Held for school; the court (dividing B to 7) established a per se rule upholding the consti- 
tutionality of regulations; a challenger of this type of regulation will have to show it is 
wholly arbitrary. 

Unsdale v. Tyler Jr. Col. , 470 F.2d 0S9 (5th Cir. 1972) (en hnnc) , 
cert, denied, 411 U.S. 986 (1973): 

Held for student; the court (9-6, with 8 different opinions) limited Karr » supra , to high 
^school level students or younger; in the absence of unusual conditions, the regulation of hair 
length is irrelevant to any legitimate college administrative interest, creates an arbitrary 
classification of students, and thu$, such regulations are invalid under both the due process and 
qqual protection clauses of the fourteenth 'smendiment. 

See also: Davis v. Firment , 408 F.2d 1085 (5th Cir. 1969); Hurray v. West Baton Kouge. Parish 
Sch. Bd., 472 F.2d 438 (Sth Cir. 1973). 

Cfell v. Kickelman , 441 F.2d 444 (6th Cir. 1971): 

Held for school; the court found no infringement of a fundamental constitutional right and 
that such rules were not unreasonable., arbitrary or capricious; the regulation was reasonably 
related to the maintenance of discipline, promotion of safety in certain courses (industrial arts 
classes), and "the furtherance of valid educational purposes, including the teaching of grooming, 
discipline and etiquette." 

See also: Jnckson v. Dorrier, 424 F.2d 213 {6th Cir.), cert, denied , 400 U.S. 850 (1970). 
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CrtuM V. Cloccs, 432 1259 (7th Clr. 1970) i 



ncU for the student; reaffirmed an earlier decision thac the ri^c to decide the lengch of 
one's oim hair is cons Itutionallr procecced; :ic Is one of the additional fimiiisrnril ri^cs 
idiich exist along vith the specific ones aencioned in the first eight irnifrnrt, and which are 
protected under the due process clause of the fourteenth .laendbent; a school has to^aeet a sub- 
stantial burden of justification in order to infringe this type of right; here, the court foiad 
as insufficient: (1) the evidence that there were actual disruptiou in the operation of the 
school (the school vould have to show It vas iapossible to deter the disruptors, even after t^ing 
disciplinary action against thes, and (2) health and safety considerations (these objectives 
could be achieved by narrower rules and besides, girls with long hair were not cwered by this 
nile). 



Arnold v. Carpenter , 459 F.2d 939 (7th Cir. 1972): 

Held for the student; neither the democratic adoption of a hair code, nor the fact that an 
exception vould be aade for a student, if his parents requested it, were sufficient to validate 
the regulation without the school showing a substantial Justification for the rule. 

See also: green v. Kahl , 419 F.2d 1034 {7th Cir- 1969), 
cert , denied , 395 U.S. 937 (1970). 



Holsapple v, lloods . 500 F.2d 49 (7th Cir.) 
cert , denied , 419 U.S. 901 (1974):. 

^ Held for student; where there is no evidence that the length of the student's hair adversely 
affected learning experience, and no deacnstration of substantial nexus between hair length and 
disciplinary problems, the'right to wear one's hair at any length is protected by the Constitu- 
tion. 

f\ 

Bishop V. Colaw/ 450 F.2d 1069 (8th Cir. 1971) 

Held for the student; the right to govern one's own personal appearance is one of the un- 
specified freedoms retained' by the people and protected by the Constitution under the due process 
clause of the fourteenth .iwndsent; here, there was no direct evidence that the regulation was 
necessary to prevent disruptions or unsanitary conditions. Aldrich, J., concurring: "Uo 
evidence has been presented that hair Is the cause, as distinguished fros a possible peripheral 
consequence, of undesirable traits, or that the school board, Delilah-like, can lop off these 
characteristics with the locks." 450 F.2d at 1077. 

See also: Torvik v. Decorah Cowminity Schools , 453 F.2d 779 (8th Cir. 1972): 



King V. Saddleback Jr. Col. Dist. , 445 F.2d 932 (9th ^ir.), 
cert, denied, 4Q4 U.S. 979 (1971): 

Held for the school; there was no substantial constitutional right involved; the state 
only had to show that a legitiaate state interest was involved and that there was a rational 
bases for the regulatioi}; despite the lack of evidence of any disruptions in the educational 
process directly related to long hair, the court was satisfied with the statements of trained, 
professional teachers that long hair could be distracting in school; this court is willing to 
leave these rules to the Judgment of school officials, as long as they do not unconstitutionally 
infringe upon the rights of those who iwst live under their regulations; covers Junior college 
as well as high school students. 
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Fr<€Ma V. riake , i4S F.2d 258 (10th Cir. 1971). 
CTt, 4mM , 405 U.S. 1032 (1972) 

Held for che school; a 'liair** regulacioa does noc direccly and sharply iapllcace basic 
coaslcuclooal values and, cherefore, no co^izable issue is raised for a federal court; "^che 
problea, if ic exiscs, is oae for the states and should be handled throufh state procedures.** 

See also: Xev Rider Board of Education , 480 F.2d 693 (lOth Cir.). cert, denied . A14 U.S. 
1097 (1973) 



Hatch V. Coerke , 502 F.2d 1189 (lOch Cir. 1974) 

Upheld Freesan cioctrine, but dicta left open the possibility of federal review of '^halr'* 
regulations t^en ciaias of racial or reli^ioiis discrisination are involved. See the dissent 
of Justice DougLis, Marshall concurring, in Xew Kider , 414 U.S. at 1097-1103. 



3Sote :^ The U.S. Court of Appeals, Second Circuit, has not ruled to date on any cases involving 
school hair length regulations. Several district courts within that circuit have entertained 
such cases, however. E.g. Dunha« v. Pulsifer , 312 F.Supp. 411 (D. Vt. 1970) (held for students 
in an athletics case); Crossen v. Fatsi , 309 F.Supp. 114 (D.Conn. 1970) (held for student be- 
cause school grooaing code was unconstitutioxially vague). 



STATE. CASES HOLDING FOR THE STUDENT 

Breese v.^ Saith , 501 P. 2d 159 (Alaska 1972). 

Ko«adiha v. Peckhaa , 13 Arizona App. 498, 478 P.2d 113 (1970). 

Meyers v. Areata Union High Sch. Dist. , 269 Cal. App. 2d 549, 75 Cal. Rptr. 68 (Ct. App. 1969). 
Too V. Moynihan, 28 Conn. Supp. 375, 262 A.2d 814 (Super. Ct. 1969). 
Conyers v. Glenn , 243 So. 2d 204 (Fla. 1971). 

Murphy v, Pocatello Sch. Dist. , 94 Idaho 32, 480 P.2d 878 (1971). 
Laine v. Dittaan; 125 111. App.2d 136, 259 K.E.2d 824 (1970). ' 
Craber v. Kniola , 52 Mich. App. 269, 216 K.W.2d 925 (1974). 
In re Vartuli , ^^o. 8297, N.Y. Conmissioner Decision, June 21, 1971. 
Jacobs V. Benedict , 39 Ohio App. 141, 316 N.E.2d 898 (1973). 
Heuhaus v. Federico , 12 Or. App. 314, 505 P. 2d 939 (1973). 
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STATE CASES HOLDIXC ACAIN'ST THE STODENT 

Pendley v. Mingus Union Hiyh Seh. DLstr. . 109 Ariz. 18, 504 P. 2d 919 (1972). 

.Montalvo v. .Madera Uni fied Sch. Disc . 21 Cal. App. 3d 323, 98 Cal. Rpcr. 593 (Ct. App. 1971). 
•tal". ''; ^11^ °^ (Ct- App. 1968). cert, dented . 

aiaine V. Board of Educ 210 Kan. 560, 502 P.2d 693 (1972). 

l4twkArd V. School Coaa. of Attlcboro . 349 Mass. 704, 212 N.£.2d 468 (1965). 

Shows V. Frecdnan , 230 So. 2d 63 (Miss. 1969). 

Kr.ius V. Board of Educ . 492 S.V.2d 783 (Mo. 1973). 

Laucher v. Sicpson , 23 Ohio App.2d 195, 57 Ohio Op. 2d 303. 276 N.E.2d 261 (1971). 
Sssoody V. yashincton County Sch. Bd. . Ko. 5362, 5ch Jud. Dist., Utah, Janu^iry, 1975. 



Lawrence G. Green 

Center for Law and Education 

August 30, 1975 
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ili(DK3) The Long Arm of the School: 
Can it be Limited by the Due Process Gatise? 



While discipline and order are obviously desirable and necessary to the operation of any 
educational institution, there are iorws of discipline and control which go beyond the bounds of 
anything that would be necessary, to aaintain order, and in fact probably detract frci« the 
educational environment. Som&tjMs this excessive control by school authorities transgresses no 
traditional right of students under the first ajuendiier.t;, nor does it violate the equal protection 
clause of the fourteenth, as all students are treated equally badly. Nor does it violate privacy 
rights guaranteed by the fourth aaendaent, or even by the penuabra of the first, fourth, fifth, 
and ninth a»cnd«nts. One legal theory still available in this context has already been dis- 
cussed — the ultra vires doctrine — which can serve to invalidate school actions, if they are 
not authorized by statute. Sometines, however, a statute authorizes the excess; or it is incon- 
venient or unwise to take the natter to state courts — the only proper forum for a direct attack 
wider the ultra vires doctrine, as the state courts are the most qualified to decide whether the 
state legislature intended to grant the subdivision a particular authority to act- (Cf. p. 113, 
supra. ) Substantive due process could conceivably serve as an alternative, federal ground for 
relief in these cases. However, where a specific, identified fundaiKntal right is not at stake 
students have not fared well. 

Examples of the type of case where, a school has sought to exercise comprehensive control 
over students' lives involve 1) requirements that students live on campus, 2) school regulation 
of off-campus activity, and 3) disciplinary action against a student for conditions beyond the; 
student's control. 



DORMITORY LIVING REQUIREMENTS 

The on-campus living rcquirenients provide a classic example of overpowering authority of the 
school. The paternal assumption implicit in such requirements is that the school knows what is 
best for the student, and may require the student to be present at all times so that he or she 
can be guided (or controlled) at all times. The already-identified right of privacy should be 
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available to protect students in this situation. Hie cases arc to the contrary, hovever. Host 
of thesi* casvs rest on an c^jual pr^^tcction vinaiy&is; Jxr.cver, the close relationship l?4.-tveen 
equal protection and due process has been noted. Where classifications are made on the basis of 
sojae characteristic as innocuous as a^e, a tienlal of equal protection is rarely significant if no 
substantive ri^ht is involved. See pp. 145-47, supra . Moreover, a few courts have also considered 
whether there is ^ substantive right protecting students fro» on-caspus living requireacnts. and 
have found none. In Prostrollo v. University of South Dakota , 507 F.2d 775 (Sth Cir. 1974), cert: 
denied, 95 S.Ct. 1687 (1975), the circuit court upiield a university rule requiring ail unacirried 
freshaan and sophoaores to live in doraitories. Plaintiffs challenged the rule under both the 
equal protection clause and a right of privacy derived froa the due process clause of the four- 
teenth asaendacnt. The court rejected arguaents that a right of privacy was at stake, and found 
sufficient evidence in the records to sustain a finding that the doraitory requireaenc was re- 
lated to a legitiaate school interest in assisting younger students in adjusting to college iife. 
Again, in Cooper v. liin. 496 F.2d 12S5 {5th Cir. 1974), where plaintiffs had relied on the equal 
protection exclusively, tije appellate court aodified a lower court order which had invalidated a 
doraitory living requirement applied only to students under age 23. The appellate court observed 
that the appropriate relief would be to require the school to treat all students alike, that is, 
to require the school to apply the doraitory living requireacnt to all students, not Just the 
younger students. Tlie court specifically refused to entertain arguaents based on aatters which 
were not contained in defendant's appeal zaotion. Id- at 1286-87. Thus, the right of privacy was 
not technically before the court. ' However, before a court order that all students be denied cer- 
tain perogatives, it aust aake an iaplicit finding that the order does not violate any fundaaental 
right, such as the right to privacy. The existence of a fundaaental right would necessitate a 
stricter review. See pp. 145, 148, supra > The district court apparently had applied strict 
review, for it had rejected the university's contention that the requirement was designed to 
provide A broader learning experience for students, noting a lack of evidence that on-campus 
living -jctually produced these benefits for students. 343 K.Supp. 1101, illl-12 (W.D. La. 
i972) . 

Other cases of this type have focused exclusively on equal protect*Kn concerns. In one case, 
the court found sufficient evidence of a good faith concern for the educational and socializing 
value of on-caapus living. Pratg v. Louisiana Polytechnic Inst. , 316 F.Supp. 872 (W.D,La. 1970) 
(three judge court, Ainsworth dissenting), aff^d without opinion , 401 U.S. 1004 (1971). Like- 
wise prior to Pratz, in Lynch v. Savignana , Civil No. 70-375-F (O.Mass. 1970), the cou^t^pheld 
a requireiaent that all students except coaauters live on caapus, finding that the college ii^iosed 
the rule under the assuaption that "dormitory living eases adjustaent to college life, proaotes 
academic achievement, is cheaper than other alternatives, anck facilitates provision for health 
and emergency services," Following Pratz , in Poynter v. Prevdahl . 359 F.Su^p). 1137 {W.D.Mich. 
1972) the court upheld a requirement that single undergraduate students — except those 23 or over, 
those living with parents or legal guardians, and those excused for hardship reasons — must re- 
side at a university dormitory. The court accepted the university's uncontroverted affidavit 
stating that the rule was based^in part on the university's desire "to create an environaent in 
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which students can live and work together ii* a coossunity of scholarship" and granted suanary 

judsMent for the school. Id. at 1141, 114^. Counsel for plaintiff, in fact, conceded chat 

"there Bay be soae educational benefit fro« dormitory living." td. at 1U2. See also Prostrollo 

V. University of South Dakota ; Cooper v. Kix , discussed above. 

♦ 

In Stt«, whether a substantive right to privacy or equal protection rights are asserted, the 
courts have fairly unifonly accepted .as sufficient justification fof ' a rule a university's desire 
to broaden- the educational experience of the student. On the other hand, a justification based on 
fiscal considerations alone has not been viewed cordially. In Hollere v» Southeastern Louisiana 
Cdl. , 304 F.Supp. 826 (E.D.La. 1969), the court struck down a rule requiring unwrried voaen under 
21 and freshoen nen to live in dorvitories. The university's only rationale vas financial — it 
needed to fill its domitories in order to seet iinancial cosaiitacnts. This was also the view 
taken by the lower courts in Cooper v. Xix , 343 F.Supp. 1101 (W.D.La. 1972) and Prostrollo v. 
University of South Dakota , 369 F.Supp. 778 (D.S.D. 1974). In Prostrollo the circuit court found 
adequate evidence ^of other, valid purposes (educational purposes), but it did not specifically 
overrule the lower court's holding that financial reasons would be insufficient. The appellate 
court in Cooper v. Kix aerely aodified the trial court's order to require the saae treatment of 
all students, so it left undisturbed the holding that fin;?ncial Justifications do not justify 
unequal treatment. 

Thus, no court has directly accepted the financial rationale as a Justification for dormitory 
requirements. Oiie court, which decided the case before it on another basis, remarked only that it 
saw nothing "sinister" in such requirement and indicated that it considered "legitimate" the 
school's "interest . . • in insuring its mandatory obligation to honor it bonded indebtedness." 
Poynter v. Drevdahl , 359 F.Supp. 1137 (W.D.Mich. 1972). 

Even If courts are willing to reject financial reasons as justification of a dormitory re- 
quirement, it is relatively easy for the school to establish valid, educational reasons. The 
mere assertion of the university's president that the school desired to promote "personal and 
social development" seemed to satisfy the eighth circuit. See Prostrollo , 369 F.Supp. at 781 (a 
review of the evidence) and the circuit court opinion at 507 F.2d 775. 

Finally, even if courts permit a school to compel students to live on campus, there are 
limits on the school's authority to oversee students' lives. See White v« D^vis , 13 Cal. 3rd 
757, 120 Cal. Rptr. 94, 533 P-2d 222 (Cal. S.Ct. 1975). The court upheld plaintiffs' suit, 
against a demurrer by defendants, where plaintiffs had alleged a police .spy operation taking 
place on campus. The court relied primarily on plaintiffs' free speech rights, pointing out that 
the knowledge that confidants at student gatherings might be under cover police agents would have 
a chilling effect on free speech and association. See p. 30, supra . 

REGULATIOy OF OFF-CAMPUS ACTIVITY 

In a second line of cases where students have challenged the long arm of the school, they 
have fAred even less well. These cases involve school disciplinary rules which extend to off* 
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canpus activities. (The; parallel cases brought in state court on an ultra vires theory have 
iat^d Katcr. 5*.'*? ^pra pp. 11-12.) Under a due process theory, courts have been reluctant to 
interfere vith sehool decisions, in the absence of an identifiable and well-e^tablislicd right. 
la-OTitnisi, in T he Student as University Resident ^ 45 DEKV. L.J. 582 (1968) Professor Van Alstyne 
assesses, vhen describing even the cost restrictive view of college authority over students, that 
it does not extend beyond the campus. Id. at 583, 584, 585. AdditionaUy, he points out the 
problesis of double jeopardy faced by a student vho is subject to punisiiacnt in the hands of school 
officials as veil as governmental. 16. at 598-603. Cf . > Waller v. Florida . 397 U.S. 914 (1970) 
(punishment by city and state for saae act violated double jeopardy). 

In one group of cases of this type, the university expelled or suspended a student for his or 
her involvement in an Illegal or disorderly demonstration taking place off campus. Usually the 
fact that the university vas disciplining a student for off-caapus activity was mentioned only as 
background; there apparently yere no direct attacks by students on substantive due process grounds. 
Ihu^, these cases have focused exclusively on procedural due process questions. See, e.g. , Due v. 
Florida Ag ricultural and Mechai^cal Univ. , 233 F.Supp. 396 , 402 (N.D. Fla. 1963); Dixon v. Alab^ 
State Bd. of Educ , 294 F.3<rl50 (5th Cir.), cert, denied . 368 U.S. 930 (1961); Knight v. State 
8d. of Educ . 200 F.Supp/l74 (M.D. Tenn. 1961). 

the court upheld a suspension based upon a contempt of court citation. In Knight the 
court approved the university's rule requiring expulsion of students following their convictions 
for "disorderly conduct" which took place off campus. In Dixon the students were disciplined 
under a rule permitting expulsions for off-campus lunch counter sit-ins. In all of these cases, 
there vas no «iirec£ attack based on the students' rights to be free of university regulation when 
off campus. 

See also Jones v. State Bd- of £duc. > 407 F.2d 334, 835 (6th Cir. 1969), writ of cert, 
dismissed as improvidcntly granted , 397 U.S. 31 (1970) (Douglas and Brennan dissenting). The 
court upheld the suspension of a student, based upon, among other items, a charge that he was 
arrested and found off campus in bed with a woman. The court found that the publicity connected 
with' the incident "tainted the reputation" of the school and other students. The student had a 
record of on-xampus violations as well, so this case is not exclusively one involving off- campus 
activity, and neither the trial nor the appellate courts discussed the substantive due process 
questions. See also Cornctte v> Aldridgc , 408 S.W.2d 935 (Ct.Civ. App. Tex. 1966) (permitting 
expulsion of a student for off-campus speeding; on-campus speeding also involved); General Order 
on Judicial Standards of Procedure and Substance in Review of Student Discipline in Tax-supported 
Institutions^ of Higher Education 45 F.R.D. 1^3, 145 (W.D.Mo. 1968) (en banc memorandum) ("Stan- 
dards . . . may apply to student behavior on and off the campus when relevant to any lawful mis* 
slon . . . ."). * ' 

As noted in this discussion, students fare better If they are able to assert an already 
established and identified right. The right to privacy and in addition, a right to be free from 
double jeopardy, seem relevant in the cases of disciplinary action tor off-campus acts, but the 
plaintiffs in the cases cited above apparently failed to raise these issues, and the courts failed 
to take Independent cognizance of them. 

214 



There ar<i soae signs chat courcs are beginning to recognize the basic unfairness of school 
punisb&bnc for acts vhich arc essentially *,^utside of the school's jurisiliction- Tiius, in Taylor 
V, Crisbaa , Civil Ko. A-75-CA-13 (W.D.Tex., Feb. 2^, 1975) (Clearinghouse -Vo. 15,925), the court 
entered a preliainary order, basted on substantive due process grounds, reinstating a student vho 
had been suspended because of aarljuana use ofl school preaises. The court's liolding was narrov, 
Itovever, jaen. op, at 5: 

Ve certain 15' do not intiisate that a student's off-caopus use of marijuana during 
school hours is totally outside the legitimate interest o£ school authorities.^ What 
is obvious, hovever, is that the decision to suspend Plaintiff was not based upon a 
consideration of the legit iisate interests at stake. All parties agree that no evi- 
dence exists that Plaintiff ever possessed or used aarijuana at school or during the 
course of, schpol- related activities. All parties agree that no evidence exists that 
Plaintiff ever influenced other students to use aarijuana or other drugs or narcotics. 
All parties agree that the decision to discipline Plaintiff was not based upon any 
threatened or previous disruption of the educational functions of the Round Sock 
Independent School District. The regulation under which Plaintiff was suspended 
required no relationship between the of-fense charged and the legitiaate interests 
of the school :>ystea. The principal, superintendent and School Board aeabers, 'likewise, 
failed to liait their consideration to natters within their legitiaate official concern 
in determining Plaintiff's guilt and in assessing punishaent. This is less than due 
process of law. 

Of course, where the off-caapus activity involves a clearly recognized ri^t, the court would 
virtually be compelled to invalidate the school's atteapt to regulate. See Sullivan v. Ind. Sch. 
Dist. , 307 F.Supp. 1328 (S.D.Tex. 1969), suppleaentary injunction ordered , 333 F.Supp. 1149 (S.D. 
Tex. 1971) and vacated , A75 F.2d 1071 (5th Cir. 1973) (307 F.Supp. 1328 inforaally approved), 
cert* denied , 4fl4 U.S. 1032 (J973). ^;otably, in such cases court rulings are limited to rules 
for on-cainpus distribution. See, c,^. , Jacobs v. Board of Sch* Cocm'rs , 490 F*2d 601 (7th Cir. 
1973), vacated as noot, 420 U.S. 128 (1975) (Douglas, dissenting); Vail V. Board of gduc, 354 
F.Supp. 592 (D.N'.H. 1973), remanded for fuller relief . 502 K.2d 1159 (1st Cir. 1973). 

PUNISHMENT FOR CONDITIONS BEYOND STUDENT'S CONTROL 

A final group of cases which appear to rest on substantive due process grounds are those in 
which the court has forbidden the school to punish a student for. acts or conditions which are 
beyond the student^s voluntary control. In a non-school Supreme Court case, Robinson v. Califor- 
nia , 370 U.S. 660 (1962), the Court prevented the state of California f rom aaking the "status" 
of narcotic addiction, primarily because of the basic unfairness of punishing a person for status 
which he or she could not voluntarily change. There are no school cases directly parallel to 
Robinson . However, i' was recognized in Taylor v> Crishaa , that a school could constitutionally 
"separate" a student \/ho was likely to try to influence other students to use drugs. Mem. op. at 
4. Sec also Paine v> Board of Regents , 355 F.Supp. 199, 204 (W.D.Tex. 1972), aff 'd per curiaa , 
474 F.2d 1387 (5th Cir. 1973), and discussion at p. 170^ supra . 
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Afx^ther type of case illustrates the iipplicabillty of this rule to the school situation. In 
St, Ann V, Palisi , 495 F.2d 423 (5th Cir. 1974) the appellate court ruled that a school could not 
suspend tvo children because of their parent's acts, pie aother had gone to school to inquire 
abouc a son's suspent^ion, and during the discussion vith the assistant principal, she struck hia. 
thereafter, her tvo children vcre indefinitely suspended. The fifth circuit recognized thiit 
there are "fundasentaj concepts of justice vitich lie at the base of our civil and political 
institutions," citing cases such as Crisvolc v. Connecticut . 381 U.S. 479 (1965) and Shapiro v- 
rnocapson . 394 U.S. 618 (1969) (see pp. 183-89, supr;i .) It then found tli.it aniong these funda- 
ssental concepts was a principle tliat personal guilt mist be present before a person could be 
punished, 493 F-2d at 426. ^ 

P- M. Lines 

' ^ ^ ' Center for Lav and Education 

Sept. 15, 1975 
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The preceding section of this K.JuaI deals prJ«arlly with chose sicuations lihere we believe 
that sttsdents should not be disciplined- There are »any situations, however, where studeots should 
be disciplined — firaly^ fairly and hopefully, with a wisdom which iaparts a lesson in good 
citizenship. The disciplinary procedures — f ro« the aaking of the rules for which Che student 
is CO be disciplined to the execution of che punishoenc — should be incelligible and racional 
CO Che scudenc^ Ideally, disciplinary machinery appears fair co che scudent because ic is fair 
and when the scudenc sees a aiscake has been made by chis machinery, ic is accepced as a rara 
accident and not ^ -laccer of course. In shore, every educational inscltution has a noble oppor- 
cmiLcy co inscruct scudents noc only in che classroom, buc in ics other relationship with these 
scudcncs as veil. 

This noce will discuss che requireaencs of fairness which inhere in che due process clause 
of the Uniced States Conscicucion, as incerpreced by che federal courcs, in school discipline 
cases. The fourceench amendment scipulaces only che broadest kind of -requiremenc:. 

. . . nor shall any Scace deprive any person of life, libercy, or propercy, wichouc 
dueiprocess of lav .... 

This clause does not define "libercy," "property" nor "due process," and ic has become the cask 
of che courcs co flesh ouc cheir meanings. The combined concepcs of "life, libercy, or property** 
have noc been specifically discussed very ofcen, buc ic is clear from Gobs and ocher decisions 
chat suspension, expulsion and corporal punishment (if permicced ac all) are deprivations of 
"life, liberty, or propercy." Forms of punishmenc which are deployed less frequencly ~ disci- 
plinary tranj?fters co anocher school, academic sanccions for disciplinary infractions (lowered 
grades, wichheld diplomas) — are usually specifically discussed and created as sufficiently 
serious deprivations of liberty or propercy chac chcy also trigger "due process of law." 
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ir**ni^ally th^se punishs>ents viiich are used aost oftcru, a:^ ^ieh the courts silently accept 
%^ a ^«-priyati<*a *.?f liberty (or perhaps property) an fact could be perceived by a rcbeliicus 
sttidtnt as a s«»nJ^ iiheAy: Toe stisdent is tcld to stay away fr<3tt the school for a pericd of 
tiae, or perh:ips forever, vhile peers are c«:»speiled by state lav to continue to go there, day 
after dky, until they reach the appropriate age «hen the state's coi^lsory ^ucation law no 
longer ai^plies to theai. 

In any case, it is first necessary to ^ietersice i^t sanctions will be the equivalent of a 
deprivation of •*lifc, liberty or property,** to the extent that they will trigger due process of 
• Ivi} The second task concer-s the definition of '•due process". Thus, this note first outlines 
the types of sanctions vhich trigger due process, and then discusses the procedures that;^hould 
be fiLtilowed. Since the procedures are infonal or elaborate according to the seriousness of the 
punishs^rnt, there is also soae discussion here on how che courts appear to be classifying punish* 
sent — which can range fro© detention after school for a few ainutes to total expulsion f ro« 
school. The first section also considers briefly the 2q>plicabillty of Coss to non-disciplinary 
sanctions. 

KEMOl^AL raOM SCHOOL OF OTHER SERIOtS miSiPffiyr 
CONSTITITTES DEKIAL OF LIBERTY OK FROPEItTY 

PISCIPLIKARY CASES 

The basic preslse that sooe process mist be followed before a student is suspended or expelled 
is founded on a nuaber of truisss about the importance of education. Thus in Coss v. Lopez , 419 
U.S. 565 (1975), the Court had to aake an initial deteraination on whether a 10-day suspension was 
a denial of liberty or property within the meaning of the due process clause. In deciding affiru- 
tively, the Court found that the sanction deprived students of a statutory right to have a free 
education, noting also that the state aade education available to all young citizens. (In Ohio 
there is no constitutional right, as is true in most other states.) Id* at 573. The Court 
additionally recognized a substantial interest in education, characterizing it at one point as a 
'•property interest." J[d. at 576. Finally, the Court found a denial qt "life, liberty or property** 
in the injury to reputation which necessarily occurs when a student is punished for Misconduct. 
Each of these interests is discussed aore fully below. 

First, the Court conpared the statutory right to education in Ohio to statutory rights in 
other' cases where it had accorded adults procedural due process, citing the right to continued emr 
y^oypznt by the state in the absence of a sufficient cause for discharge, Connell v. Higxinbothaa, 
403 U.S. 207 (1971); Vie«an v. Updegraff . 344 U.S. 183, 191-92 (1952); Amett v. Kennedy . 416 U.S. 



I. For a case involving the right ot a non-student to be present on a university campus until 
there is a hearing on the validity of an order barring him, see Dunkel v. Elkins , 325 F.Supp. 
1235 (D. Md. 1971). 
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11^ in7^n the xu-lit to vell-ar^* p^^yxnta^ if qti^liUcd^ < ;olab<*ra v> 5CeIly > 397 r.S. 2^i4 I^I^JCO; — 
the ri^tit to parole »n3<i.^s there is a v^lid reasons to revoke it, Horrisscy v> Brgv^r , f.S. Wi 
(in 721; and tlic ri^itt to ^ceirsulate sood-ti»e credits under state lav, Voltf v, McDonald , 418 
539 ll97ii). ^1*1 C.S. .It 572. It found the right granted by st^ntute to he enou^ to trigger the 



But the Court in Cos^ did not stop at statutory entltieocnt. It vent on to find independent 
reisons --fhv due process vms required — and these reasons are also relevant to disciplinary sanc- 
tions «hich do not require deprivation of the right to be in the classrooa. 

in addition to die right originating in Ohio's educational laws, tiie Court found that students 
had a substantial eumiyM interest in education, in and of itself, that a te^wrary denial of 
schoollni; ^'ould require due processor: Thus, the Court rejected the notion that it vould have to 
first f ini a fundamental right to education. (The Court had rejected the existence of a fundaaen- 
tal right in San Antonio Ind. Sch. Dist. y, Xodrigue2 , 411 U.S. 1 (1973).) Tiie Coss Court cited 
the oft-cited statersent by Justice ICarren in Broun v. Board of Educ , 347 U.S. 483, 493 (1954) that 
" . . . education is pcrhnps the laost important function of state and local govemaents.** 419 U.S. 
at 576. The complete passage in Brown continues as followsg id.; 

Todav, education is perhaps the sjost iaportant f miction of state and local govern- 
ments. Conpuisory sdiool attendance laws and the great expenditures for education hot^ 
demonstrate our recognition of the iaaportance of education to our deaocratic society. 
It is required in the perfor»ance of our aost basic public responsibilities, even ser- 
vice in the arncd forces. It is the very foundation of good citizenship. Today it is a 
prin**ipal instruaent in awakening the child to cultural values, in preparing hi» for 
later professional training, and in helping hio to adjust normally to his ^nvironiacnt. 
In these days, it is doubtful that any' child aay reasonably be expected to succeed in 
life if he is denied the opportunity of an education. 

The Brown preccft had already been adopted vholelic^rtedly in school discipline cases in lower 
courts. Sec also e.g. , Villiaas v. Dade tTounty Sch. Bd. . 441 F.2d 299, 302 (5th Cir. 1971) (quoting 
Dixon) ; Hosier>v. Evans, 314 F.Supp. 316, 319 (D.St.Croix 1970); Ordway v, Hargraves , 323 F.Supp. 
1155, 1158 (D.Mass. 1971); Vail v. Board of Educ , 354 F.Supp. 592 (D.N'.H. 1973), reaanded for 
additional relief on other issues , 502 F-r2d 1159 (1st Cir. 1973). 

The recognition of tiiis substantial interest — which the Goss court at one point characterizes 
as a "property interest", id- at 576 — would extend the Coss requiretaent of due process to other 
lorms of punishnent which vould deny the student continued enjoyment of socie educational opportunity 
~ access to a particular course, detention in study hall or the principal's office during regular 
classroom hours, and disqualification froa extracurricular educational activities as a punishment. 
It also extends Coss to suspensions froa state-operated institutions of higher education, where Che 
state statutory and constitutional rights to education do not norauilly apply. See e^^, ^L ^PJl Sr^ 
Alabaaa State Bd.' of Educ , 294 F.2d 150, 157 (5th Cir.), cert , denied, 368 U.S. 930 (1961) (in- 
volving disaissals from tax-supported college): 

It requires no arguoent to denonstrate that education is vital and, indeed, basic to 
civilized society. Without sufficient education the plaintiffs would not be able to 
earn an adequate livelihood, to enjoy life to the fullest, or to fulfill as conplctely 
as possible the duties and responsibilities of good citizens. 



^ requiresients of due process. 
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liie Coss court also cicctd Board of gCegents v. RotSi . 408 U.S. 564, 573 (1972). Id. Koth in- 
volved Che right of a university teacher to a hearing «pon a negative decision on contract re- 
newal. The Court found no property interest, and reversed and reaanded stsMury judgoent for Roth. 
CoWare vith Sinderaann v. Ferry , 40S U.S. 593 (1972), wiiere the Court granted relief to a teacher 
vho faced non-renetfal of a contract after 10 years of teaching. Although Sinder«aan. like loth , 
was non-cenured, the Count felt that uaplied contractual rights were possible. Id. at 601-02. The 
Court aff iraed the court of appeals which desired to reaand the case for trial. Reading Roth . 
Sinderaann and Coss together^ one aust conclude that in any exclusion or disaissal where there is 
a re^isonable expectation that the benefit will be aade available {as in the case, fpr exaaple, of 
students who exceed the aandatory age for' coopulsory education) , it cannot be denied without due 
process. 



As a third basis for finding a deprivation of "life, liberty or property,** the Coss court also 
briefly recognized the potentially daaaging effects that the disciplinary process aay have on the 
student's reputation, status and peraanent record, Jdl. at 574-75: 

School Authorities here suspended appellees froa school for periods of up to 10 days 
based on charges of aisconduct. If sustained and recorded, those charges could ser- 
iously daaage the students* standing vith their fellow pupils and their teachers as 
well as interfere with later opportunities for higher education and caployaent. 

court (at 574) cited the case which first raised the issue of stigau and due process, 
Wisconsin v. Const an tineau . 400 U.S. 433 (1971), where the Court found unconstitutional a state 
statute which allowed law enforcement officers to post notices in liquor stores and bars instructing 
the proprietory not to sell liquor to persons they believed alcoholic. The Court noted that before 
attaching this "label" to an individual — which was to soae, but not all, people "a stlgaa or 
badge of disgrace'* — procedural due process had to be followed, and a full adversary hearing held. 
This analysis provides an independent ground for requiring a hearing in cases not involving ex- 
clusion froa schooling — reduction of grades, disciplinary transfer or corporal punishaent, for 
exaaple. The iaplications of this are discussed below. 

DISCIPLIKARY SASCTIOKS ?i0T INVOLVIJJC ABSENCE FROM CLASS 

While the property interest in education clearly protects students froa a denial of this 
interest through exclusion froa school ~ teaporary or peraanent ~ there are niMerous other 
serious sanctions which do not require such exclusion. The third basis for finding an interest 
sufficiently iaportant to trigger due process was the interest in reputation. This interest 
should extend due process protection to students who are disciplined in other ways — e.gi , cor- 
poral punishacnt (if allowed at all), acadeaic sanctions, (there aay also be a property interest in 
grades), and disciplinary transfers. 
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Coss vould sc<ai to aodlfy, at least in part, Hadera v. Board of Educ. of 3Sew York City , 3S6 
F.2d 773 {2d Cir. , £££t^ deified. 390 L'.S- i02S <i96S), vhere tfje second circuit vieved a 

disciplinary transfer as zBlnlsai and not requiring right to counsel or other relatively fonial 
procedures. Prior to Coss , other courts frequently found disciplinary transfers sufficiently 
serious to trigger due process, but usually the transfer was to a prograa which vas inadequate 
coApared to the regular school prograa and could therefore be equated with a suspension or expul- 
sion. See. e.g. , R.E. v. Soard of £duc. of Shore Regional Hi^ Sch, Dist,, 263 A.2d ISO (K.J. Su- 

per.Ct. 1970) (hearing required prior to transfer to hotie instruction) ; Betts v. Board of Educ. of 

if 

Chicago . 466 F.2d 629 (7th Cir. 1972) (hearing required prior to transfer to program vhich gave no 
acadesic^ ^credit; held requiresent satisfied); Jor^;?n v. School Dist. of Erie, Pa., Civil 2lo. 34-73 
(W.D.Pa., Feb. 5, 1974) (order and consent decree requlrii^ hearing prior to transfer to another 
school which could refuse to adait the student); Hoc son v. Bailey. 309 F.Supp. 1393, 1402, 1403 
(W.D.Tenn. 1970) (approximately three weeks suspension plus disciplinary transfer) • 

Cases prior to Coss which granted a right to a hearing based on the stigu attached to this 
action include Warren v. Nat'l Ass'n of Secondary Sch, Principals . 375 F.Supp. 1043 (S.D.Tex. 1974) 
(disaissal froa an honor society); Ector County Ind, Sch, Dist> v> Hopkins , 518 S.tf.2d 576 (Tex. 
App. Ct. 1974) (sane). Cf. Bates v. Cos t«o . Civil Xo. 75-11-70 (E.D.Pa. April 23, 19/3) (pre- 
liainary relief denied when school agreed to grant hearing prior to disciplinary transfer). 

Property interests may also be involved in sane sanctions which do not exclude the student 
ftoa class. Thus, prior to Coss , the lower courts have granted a right to a hearing where the 
student was denied continued cnjoyaent, for disciplinary reasons, of soac extra-curricular activity 
which could prove valuable to the student as a property interest. See e.g. . Kelley v. Metropolitan 
County Bd. of Educ. of Xashvxlle , 293 F.Supp. 485 (M.D.Tenn. 1968) (athletic 'progran suspended for 
one yenr, court found that this could hara athletes' chances of obtaining scholarships; and school 
should receive hearing); Behagen v. Intercollegiate Conf. of Faculty Kep.. 346 F.Supp. 602 (D.Minn. 
1972) (requiring hearing for suspension froa athletic practice; bat peraitting eaergency suspension ^ 
fron gaaes to be held only so long as possibility or brawls continued, or college could prepare 
for a hearing.) Cf. Xee v. Florida High Sch. Activities Ass'n , 291 So. 2d 636 (Fla. App. Ct." 1974) 
(non-disciplinary denial of participation in athletic prograa because of nvmher of years already 
participated held to state cause of action). But see Dallaa v, Cumberland Valley Scb. Dist. , 391 
F.Supp. 358 (M.D. Pa. 1975) (post -Coss case finding no constitutionally protected property interest 
in athletic participation by non-resident student attending defendant school); Taylor v« Alabaaa 
High Sch. Athletic Ass'n . 336 F.Supp. 54 (M.D. Ala. 1972) (no special interest in sports participa- 
tion). See also, cf. Mitchell v. Louisiana High Sch. Athletic Ass'n . 430 F.2d 1155 (5th Cir. 
1970)(acadeaic standards approved; no special interest in continuing in athletic prograa); Parish 
v, HCAA , 361 F.Supp. 1220 (W.D. La. 1973), aff'd , 506 F.2d 1028 (5th Cir. 1975) (saae). 

Acadeaic sanctions without due process were condeaned in Coldwyn v. Allen , 54 Misc. 2d 94, 281 
K.Y.S.2d 899 (Sup. Ct. 1967) where the state department of education barred a student frort parti- 
pating in the Board of Regents exaaination which had to be taken before a state diploaa could 
be received, and before aost colleges and universities in the state would grant hia adaission. 
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The cecisii?n !i3d h^m mde c«i the basis of a letter fr^ the acting principal at the sttsdeat*s 
seh<^^al iaf«?n3izjiS the state d*.^artrent that the student had cheated on an exaaination. In a sab- 
scqt:eat revieiff hy an as.sistant district superintendent, the student vas not peniitted to have 
<m$nsel parti,:ipate. Ihe court fotsr^d the denial of the opportunity to take the examination a 
serious sanction and found the hearing deficient. See also Fart V (d), at pp. 339-42, inira . 

As noted, Coss found the statutory entitlesaent sufficient to trigger due process. Since all 
estates have compulsory education laws and a good nus^er have constitutional provisions guaranteeing 
young citizens a right to education, the statutory right would be sufficient to aake Coss applicable 
CO any disaissal iroa any public school anywhere. Thus, any sanction iihich requires the reiK»val of 
a student fron the classrotm triggers scoe requirement of due process, hovever rudlaentaty. The 
statutory right could be used, for example, to secure procedural due process for children who are 
excluded for acadeaic fAilure, poor health, physical handicaps, pregnancy or other non-disc iplinacy 
reasons. See seaeraiiy, CEHTEK FOR U32 AND EOCCATIW, CUSSIFICATIONS MATEEIALS (Revised ed., Sept. 
1973); Weckstein, The Supreaa^ Court and the Daily Life of Schools: laplicatioos of Coss v. Lopez , 
20 IX&JUALm Itl EDUC. 47 Unly, 1974); :icCliing, Tite Prohlea of the Due Process Exclusion , 35 
LAW k EDUC. m (1973) , also printed in CLASSIFrCATlOH MATERIALS at 155. Cases involving non- 
disciplinary disisissals and exclusions are discussed briefly below. Esj^ccially note Mills v. Board 
of Educ. of District of Colus&ia , 348 F.Supp. 566 (D.D.C. 1972) (''exceptional" children, children 
tfith behavior probletas, etc. entitled to hearing). 

Prior to Coss , the courts had fairly consistently required no nore than notice of the reasons 
for disaissal in cases of acadeaic failure. See, e.g. , Caspar v. Bruton , 513 F.2d S43, 351 (10th - 
Cir. 1975); Connelly v. Univ. of Verapnt and State Agr. Col. . 244 F.Supp. 15«, 159 (D.Vt. 1965). 
To the extent that Board of Regents v. Roth . 405 U.S. 564 (1972) (teacher nonrenewal) and Coss v. 
Lo£«, 419 U.S. 565 (1975) would require a hearing wherever a property ri^^c is denied, and recog- 
nize a property right In school attendance, soae procedural requiresencs are necessary. However, 
the greater discretion typically entrusted by law to school officials in matters of acadeaic stan- 
dards distinguish such dlsaissals froa the disciplinary cases. To the extent that the type of 
controversy likely to appear in acadeaic disaissals is different froa that likely to appear in 
disciplinary disaissals, a different set of rules aay apply. This^s not to say that an arguaent 
for a hearing cannot be made in case of acadeaic disaissal. The court in Caspar v. Bruton acknow- 
ledged the relevance of Coss , for exaaple. Coss and Roth could provide a basis for a fuller 
hearing where unusual circuastances also attend the decision to disaiss the student for acadeaic 
reasons. Thus, when a school not only disaissed a student for acadalc failure, but also notified 
outsiders that he lacked "intellectual ability," the eighth circuit has held that minimal pro- 
cedures are required. Creenhill v. Bailey , 519 F.2d 5 (5th Cir. 1975). 
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, CR£AT£5t A!CD L£5S£K BEPRIVATIONS OF LIFE, LIBEKTV AKD PROPERTY 

laplxcit in all judicial pronounc^nts on school disciplinary procedures » and explicit in 
so«e, is the principle that there Is a range of sanctions available to school authorities and the 
■ore severe will trigger aore fonsal hearings while the less severe will trigger less foraai hear- 
ings, or perhaps none. 

School discipline cases vhich sake this explicit include, for exaj^le^ Pervis v. UfUrque Ind. 
Dist, « ^"66 r-2d 1056. 1057 (5th Cir. 1972): 

. - the quantua and quality of procedural due process to be afforded a student varies 
with the seriousness of the punishaent to be iaposed. 

and Farrell v. Joel , 437 F.2d 160, 162 (2d Cir. 1971): 

We believe that in these school* discipline cases, Ihe nature of the sanction affects 
the validity of the procedure used in imposing it. . . - Expulsion would be at one 
extrese. !«ear the end of the other Might be a penalty of staying after school for 
one hour .... 

AAord , Dixon v> Alabaaa State Bd. of Educ. , 294 F.2d 150, 158 (5th Cir. 1961), cert, denied, 368 
U.S. 930^(1961); Lopez v. Willians . 372 P.Supp. 1279, 1301 (S.D. Ohio 1973), aff'd sub non»., 
Coss V. Lopez . iil9 U.S. 565 (1975). 

But recognizing the necessity of determining whether a punishaent is severe or wild, and 
consequently whether it will trigger foraal or less foraal procedural requircaents by no ffeans 
helps in deciding how to aake that deteraination. What, for exaaple, aakes a ten-day suspension 
less serious than an 11-day suspension? While the courts have recognized the legitiaacy of 
differing procedures dependent solely on the nuaber of days a student will be required to leave 
school, the disciplinary decisions have cast very little light on how to aake such a decision. 

Prior to Coss only a saall ainority of courts had required any kind of abbreviated procedures 
for short-tera suspensions- E.g> . Vail v. Board of Educ. , 35A F.Supp. 592, 603 (D.N.H. 197J), 
remanded for additional relief on other issues , 502 F.2d 1159 (1st Cir. 1973) (inforaal consultation 
required in suspensions of five days or less); see also Cardenhire v. Chalaers. 326 F.Supp. 1200, 
1205 (D.Kan. 1971); Stricklin v. Regents . 297 F.Supp. 416, 420 (W.D. Wi5. 1969), appeal disaissed 
as moot , 420 F.2d 1257 (7th Cir. 1970); MelloJ v. School Comm. of New Bedford . Civil So. 72-1146-F : 
(D.Hass., Apr. 6, 1972) (preliminary injunction), commented on in Lines, The Case Against Short 
Suspensions , 12 INEQUALITY IH EDUC. 39, 42 (1972). 

In contrast, the vast majority of federal courts had distinguished between long and short tern 
suspensions, and had applied the due process principles only to longer tera suspensions and expul- 
' sions. Although accepting the high importance of education recognized in Brown v> Board of Educa- 
tion (quoted at p. 219 supra) . the courts often found that a short term denial of this interest was 
de ainiaus and raised no constitutional problem. Thus, prior to Coss, aany lower courts were con- 
centrating on developing a cut-off point between short tera suspensions where no hearing would be 
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required, and l«ng-cena suspensions, the nutter of days courts vould tolerace in the absence of 
any process varied according to the jurisdiction and vas set at froa tvo to 15 days. See e.g. 



Sveet V. Oillds, 507 F.2d 675 (5Ui Cir. 1975); Linwood v. Board of Educ. . 463 F.2d 763 (7tfi Clr.)» 
cert, denied, AQ9 U.S. 1027 (1922) (seven days); Tate v. Board of Educ . 453 F.2d 975 (8th Cir. 
1972) (three days); Sn 13 Ivan v. Houston Indep. Sch. Disc . 307 F.Supp. 1328 (S.D.Tex. 1969) 
{three days), decree exp anded in 333 F.Supp. 1149 (S.D. Tex. 1971), rev*d on other grounds and 
aff'd on this point , 475 F.2d 1075 (5th Cir. 1973); Black Students of North gort Meyers Jr.-S^ 
Hi&h School ex rel. Shocisaker v, Villiaias , 335 F.Supp. 820 (H.D. Fla.), aff'd , 470 F.2d 957 (5th 
Cir. l972)(so3se number less than ten); Villiaas v. Dade County Sch. Bd. . 441 r.2d 229 (5th Cir. 
I97i) (ten days, insubstantial; 40 days, substantial); Crahaa v. Knutzen , 351 F.Supp. 881, 884-85 
(D.Ueb. 1973) (a "reasonable" ti«); Hills v. Board of Educ. . 348 F.Supp. 866-878 (D.D.C. 1972) 
(tuo days); Baker v. Downey City Board of Educ . 307 F.Supp. 517 (CD. Cal. 1969) (ten days); 
Farreli v. Joel. 437 K.2d 160 (2d Cir. 1971) (ten or 15 days or wore). These decisions are now 
zaodified by Coss , to the extent that Goss requires an abbreviated hearing for short suspensions, 
419 U.S. at Siet 

A 10-day suspension f ron school is not dc siiniiHus in our view and may not be imposed 
in complete disregard of the Due Process Clause. 

Coss strongly suggests, but does not make explicit, that its holding applies to all sliort- 
tero suspensions, even those of less than one day. It also states that suspensions beyond ten 
days "may require laore fornai procedures." Id. at 584. It is still possible, therefore, for 
soiae lower courts to decide that very short suspensions of just one or two days require no hear- 
ing, and suspensions beyond ten days may also follow t!ie minimal requirements of Coss , rather than 
a more formal hearing. It is noteworthy chat in his dissent. Justice Powell interpreted the 
majority opinion to require rudimentary process in routine suspensions of only one day. Goss 
V. Lopez. 419 U.S. 565, 585 (1975). See also Powell's dissent in Wood v. Strickland . 420 U.S. 
308, 329 (1975). It is most likely that the fact situation in Coss will lead school officials 
and the courts to the adoption of a single ten-day rule, requiring the Informal Goss procedure 
for short-term suspensions up to and including ten days and more formal requirements for long-- 
term suspensions. 

.However, the analysis does not end upon agreeing on the cut-off point. Goss is even more com- 
plicated than this, 41,9 U.S. at 584: 

We should also make it clear that we have addressed ourselves solely to the short 
suspension, not exceeding 10 days. Longer suspensions or expulsions for the remainder 
of the school term, or permanently, may require more formal procedures. Nor do we put 
aside the possibility that in unusual situations, although involving only a short sus- 
pension, something more than the rudimentary procedures will be required. 

Recognizing that there may be many "unusual situations" where "something more than the rudi- 
mentary procedures will be required," this note discusses the procedures required in four types 
of suspensions: 1) the usual short-term suspension oC up to ten days; 2) the short-term suspen- 
sion accompanied by unusual circumstances; 3) the longer term suspension and expulsion, and 4) 
the emergency suspension. 
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SHORT TEKM SUSPENSIONS — 
XO UNUSUAL CIRCUMSTANCES 



For the^fact situation before it — a routine 10-day suspension — the Coss Court set forth 
the following basic rules, 619 U.S. at 581: ^ 

- . . tDjuc process requires, in connection with a suspension of 10 days or less, that 
the studenc be given oral or written notice of the charges against hi«, and if he denies 
thea^ an explanation of the evidence the authorities have and an opportunity to present 
his side of the story. The clause requires at least these rudiaentary precautions 
against unfair or aiscaken findings of aisconduct and arbitrary exclusions froa school. 

On the question of tiaing the Court observed, id . at 562: 

Since the hearing oay occur alaost iaaediately following, the aisconduct, it follows 
that as a general rule notice and hearing shouljL precede reaoval of the student froa 
school. 

Thus a prior hearing is required, but there Is some ambiguity, as both the trial court and 
the Supreac Court consistently referred to the infirmity in procedure as the failure to perait a 
hearing "prior to suspension or within a reasonable time thereafter." 372 F.Supp. at 1302; ^19 
U.S. at 567,. and |cf t rooa for argument that in sonc of the cases a "r,easonable time thereafter" 
nay have been permissible on the facts before it. In a footnote, for exaaple, the Supreme Court 
noted that the lover court had also declared the statute unconstitutional because it persiitLed 
"suspension without first affording the student due process of law." The footnote observes that 
the opinion below nonetheless contained "language . . . which expressly contemplates that under 
sosne circumstances students may properly be removed from school before a hearing is held, so long 
as the hearing follows procptly." Id. at n. 6. The Court then expressly held that the prior 
hearing requijremeiit may not apply to students whose presence poses a continuing threat to persons 
or property or of disruption of 'the academic process may be removed immediately, with notice and 
hearing to follow "as soon as practicable." I^. at 581-82. 

The correct reading of the words "prior to suspension or within a reasonable time thereafter," 
in the context of the whole opinion, is that in usual circumstances, the hearing must precede sus- 
pension, while in an emergency it must be held as soon as practicable. 

Notice of what the student Is accused of doing and the basis of the accusation aust precede 
the student's opportunity to tell his or her side of the story, or the student will be denied any 
meaningful opportunity to make an explanation as required by Goss . These procedures onist be fol- 
lowed even when the disciplinarian has himself or herself witnessed the alleged aisconduct. 

Citing administrative burdens and the need for discipline as part of the educational process, 
the Court refused to hold that students facing short suspensions have the right to counsel, pre- 
sentation of witnesses, or confrontation and cross-examination of adverse witnesses. Id. at 583. 
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Other elosents of due process aay a^so be essential to the abbreviated procedures, although 
the Court did not sent ion then. For exasple, the district court held thac the required procedures 
include the right to include statczients by others in defense of the student. 372 F.Supp. 1279, 
1302 {S;*D. Ohio, 1973). ,The Supreise Court did not explicitly approve, but neither did it disapprove 
the lower court's decision on this point. In addition, it seesis reasonable to require that deter- 
ainatrions of aisconduct be based on substantial evidence, as a protection against arbitrary action. 
Vail V. Hoard of Education of Portsaouth School District , 356 F.Supp. 592, 603 (D.K-H. 1973), 
reaandcd for fuller relief on other issues , 502 F.2d 1159 (1st Cir. 1973), and cited with approval 
in Coss, 419 U.S. 565, n.8 at 577, 582. (See also pp- 247-48, infra .) Likewise, Goss assuated that 
the person aaking the disciplinary decision was i&partial and not directly and esotionally in- 
volved in the problea. (See this note at pP- 239-41, infra .). 

SiiORT TERM SUSPENSION' — 

UXUSUAL CIRCUMSTANCES REQUIRIHG MORE ELABORATE PROCEDURES 

Although the Court in Coss recognized the possibility of "unusual oituations" which would re- 
quire "something zaorc than the rudimentary procedures" required in Coss , it does little to 
lllusccate what these unusual circuaistances might be. The only example to which the Court alludes 
involves "the existence of disputes about facts and arguments about cause and effect." 419 U.S. 
565, 583-84 and suggests that in these cases the disciplinarian will want to adopt a more formal 
procedure, id . at 584: 

He may then deterninc himself to summon the accuser, permit cross-examination and allow 
the student to present: his own witnesses. In more difficult cases, he ^y permit counsel. 
In any event, his discretion will be more informed and we think the risk of error sub- 
stantially reduced. 

Other "unusual situations" which might trigger more formal procedures include 1) repeated In- 
dividual suspension which accumulate to represent more than 10 days out of school in an academic 
year; 2) short suspensions involving racial altercations where an abbreviated procedure might be 
Interpreted by one faction as unduly favoring the other; 3) short suspensions which are accompanied 
by additional, serious punishments (such as academic punishment); 4) short suspensions which take 
place during an examination period and which do not make provision for a make-up without additional 
academic penalties; 5) short suspensions Initiated by a teacher against whom students have lodged 
an unresolved complaint relating to that teacher's fairness in dealing with students; 6) a suspen- 
sion involving a very serious charge against a student, e.g. , stealing a wallet. 
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m all ot thes^ situations, the abbrc%'iatcd procedure authorized in Coss aay not provide "a 
ceanlngfu! hedge 4gainst erroneous action." Id- at 583. Certainly, in these unusual circuastances, 
the extra cost and the potentially dctrinental inpact on teaching effectiveness ~ elenencs the Coss 
Court took into consideration vhen deciding that a truncated procedure vould be rwst appropriate 
in the usual 10-day suspension — becose relatively less significant in cotsparison. Here the 
teaching function of the school aay veil suffer if careful and fonnal attention is not given to 
the procedures followed before students are disciplined. The nore fomai hearing in these cases 
vould pernit sore careful deliberation and consideration of the iong-tera effects of the short-tem 
suspension. For the student vho aust necessarily suffer acadeaic punishaent as part of the sus- 
pension^ the long-tern effect of this oji the student should be considered. For the situation 
where there is a dispute over facts and causation, long-standing hostility between students in- 
volved, or between student and teacher, a csore forisal hearing could serve as a foruo for resolving 
the core persistent problcas underlying the ianediate problen, and in the long-run permit the school 
to function nore sncothly. 

Coss does not specify what fuller procedures might be necessary in the unusual short-tera 
suspension. It is possible that they may still fall short of those required by the lower courts 
for long-tera suspensions and expulsions. The court only noted that in these circuastances the 
disciplinarian "aay" decide to permit cross examination, the right to present witnesses and "in 
aore difficult cases," the right to counsel, 419 U.S. at 584, Peter Roos, one of the lawyers 
representing students in Coss has concluded that 

A genuine factual dispute would probably enlist the following procedures in 
ascending order: presentation of witnesses and other evidentiary aaterial, con- 
frontation and cross exaaination and right to counsel. Further, upon a showing 
of the need for these aore fonnal procedures, the notice requirement should be 
converted into a written notice and there should be given adequate time to pre- 
pare for the "hearing". 

Roos, Coss and Wood: Due Process and Student Discipline , 20 INEQUALITY IN EDUC- ^2, 44 (Aug. 
1975). 

THE EMERCENCY SUSPENSION 

Coss required a prior hearing in normal circumstances, and a subsequent hearing "as soon as 
practicable" in the emergency situation. 419 U.S, at 567 n.6, 581-82 & 583. The Court unfortunately 
defines neither the emergency nor the appropriate duration of the emergency suspension. The suonary 
suspcikJLon, even in emergency situations, should be carefully limited, because of the potential 
damage to the student. If a student is first suspended, and then — after the suspension period 
is over — found to be innocent of the offense which triggered the suspension, what c|in make up 
for the time lost? Expungement and an apology cannot restore to the student the loss of precious . 
days in the classroom. Worse, if a student is first suspended and then, after the suspension period 
is over, found to be innocent, the hearing will be a farce. What point is there in deciding after 
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Che sanction has been ioposed vhccher or noc It should be imposed? Moreover, the truncated fom 
of the etsergency hearing nakes it easy to execute. One court, prior to Goss, required only 
notice of the charges, and a right to make a statement. Buck v. Carter . 308 F.Supp. 1246 (W.D. 
Vis. 1970). Another indicated that it would require notice of both the charges and the regu- 
lations which were allegedly violated, the issue to be decided, and notification of the studeot'« 
right to a full hearing at: a later date. Marin v. University of Puerto Rico . 377 F.Supp. 613, 
624/(D.P.R. 1974) (three-judge court). In either event, little ti»e or effort-is required. 

WlUT CONSTITUTES AX EMERGENCY? 

It is obvious that occasions exjst when removal froa classes, or from the sc!iooi, nay be 
appropriate to restore order in a school which has been seriously disrupted or to reaoye a clearly 
dangerous student. School officials have an obligation to avoid a clear and present dartgcr to the 
school, students and teachers, and to prevent serious and prolonged disruptions of the educational 
process. 

In one of trhe fact situations reviewed in Goss, ~ the case of Dwight Lopez there had been 
a disturbance in the school lunchroom involving some property damage. Tlie student testified that 
75 other students vere suspended in the aftermath. I.opez never received a hearing. In another, 
Betty Crome was present at a demonstration taking place off campus. She and others were arrested 
by the police and released without formal charges. She received a notice on the following day that 
She would be suspended for 10 days. Id. at 570. This district court recognized that emergency 
situations may justify icmediatc, summary removal of students, Lopez v. Williams . 372 F.Supp. 1279, 
1301 (S.D. Ohio 1973), but made no connection between this rule and the facts of the case. The 
summary Lreatncnt was found invalid. The Supreme Court likewise recognized the necessity of per- 
mitting emergency suspensions but affirmed the district court's finding that due process had been 

denied on these facts. 

• # 

However, the trial court and the Supreme Court consistently indicated that the process lacking 
was- the failure to grant a hearing "prior to suspension or within a reasonable time thereafter." 
372 F.Supp. at 1302; 1*19 U.S. at 567. See also id. n. 6, 581-82. Thus, both courts were acknow- 
ledging that there was the question of fact as to whether an emergency existed which would justify 
a suspension prior to hearing. The Supreme Court specifically observed that 

.... (Bjoth suspensions were Imposed during a time of great difficulty for the 
school administrations Involved. At least in Lopez* case there may have been an 
immediate need to send home everyone in. the lunchroom in order to preserve scnool 
order and property; and the administrative burden of providing 75 "hearings" of 
any kind is considerable. However, neither factor justifies a disciplinary sus- 
pension without at any time gathering facts relating to Lopez specifically, con- 
fronting him with them, and giving him an opportunity to explain. 

419 U.S. at 581 n.9. 

Prior federal court decisions dealing with emergency action involved the presence of a firearm 
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on caapus, Cardenhire v. Chalaiers . 326 F.Supp. 1200, 1205 (0-Kan. 1971); Che actual flaring of 
weapons and injury to persons and property. Buck v- Carter , 308 F.Supp. 1246 (W.D. Wis. 1970); 
the setting of false fire alanss, Betts v. Board of Educ. of Chicago , 466 F.2d 629 (7th Cir. 1972) 
(disciplinary transfer to a school which did not offer acadctaic credit); and a strong possibility 
of disorder, Stricklin v. Regents of Univ, of Wisconsin , 297 F.Supp- 416 (W-D'- Wis? 1969), appeal 
diSBissed as aoot , 420 F.2d 1257 {7th Cir. 1970). 

The court in Stricklin had occasion to consider whether an oral report fross the security chief 
of the school to the effect that certain students had participaced in a prior disorder and that 
"there uere strong indications that it would be repeated" was sufficient to justify an emergency 
suspension without a hearing. A full hearing was scheduled within 13 days of the so-called 
energency suspension. Judge Doyle held that the emergency was adequate to Justify suspension prior 
to a full hearing, buc not prior to a prelininary, abbreviated hearing. Judge Doyle did not under- 
take to define the alnistal requireaents of this preliminary hearing, but he clearly distinguished 
it froa the fuller hearing required in. long- tern suspensions. It seems reasonable to assume that 
Judgs Doyle would now require the rudimentary procedures required in Coss on this same fact situa- 
tion, to be followed by a second^ fuller hearing within a reasonable time. 

In a subsequent case. Judge Doyle also set forth standards to follow in determining whether 
an "emergency" justified a summary suspension. The situation clearly was "emergency," invblving 
use of firearms and injury to persons and property. Buck v. Carter , 308 F.Supp. 1246 (W.D. Wis. 
1970). 

Following the requirements of Stricklin, school officials called in the students for a prior 
preliminary hearing. At this preliminary hearing, officials took no action against two students 
who specifically denied being present at the raid and suspended the remainder pending a full hearing 
which was to take placQ in three weeks. Cthe timing did not require many days of absence from 
school because of Christmas and New Year's vacations.) The officials fotind the temporary action 



warranted because the students* " 
to the university community" and 



-.ontinued presence on this campus poses a clear and present danger 
:he students themselves. 



The students sought relief ^rom Judge Dayle, who found that the officials muse take the 
following steps in deciding to suspend a student for emergency reasons: 

1) Make an "initial evaluation of the reliability of the information received ..." as 
to both the incident and the individuals involved. I<d. at 1248. 

2) Determine that the conduct was such as "reasonably to indicate that the prompt separation" 
of the student is *./arranted for reasons relating to the safety and well being of persons and 
property. ^ 

3) Allow the student an abbreviated hearing "at the earliest opportunity" which includes the 
right to appear before a sch|)Ol official, be notified of the charges against him, and to make a' 
statement. Id. at 1248-49. The co^rt also noted that if the student admits guilt, the officials 
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«ay end the hearing at that point but if the student offers a plausible denial, they'shouid 
investigate further. 

Judge Ooyle found that the necessary steps vere taken, vith a possible exception that notice 
was deficient. He dt^nied relief, hovever, since the students had gl\^en cautious and iiaited 
responses without specifically denying being present at the raid. 

In 3etts the court decided that the student vas not entitled to a preliminary injunction where 
there vas adequate notice of the charges (given over the telephone) , sufficient tiaie to prepare for 
the hearing (held the folloving aorning) and an orderly hearing. ^66 r.2d at 633. The court noted 
that the student had adaittcd guilt, and the aisconduct vas "gross" — thus limiting the hearing to 
the question of punishtsent. Id. The court also pointed out that it was not ruling out the possi- 
bility of reiief for the student at trial. Id. at 635. 



Vm iJO^lQ SHOULD AN^ r^BRQEiXY SUSPENSION' CONTINUE? 

Although the Court in Coss did nSt specifically apply the eaergency suspension rule to the 
facts before ity^e court below had taken it into account when shaping its final order, and its 
observations w^e noted in the Supreae Court opinion. , 372 F.Supp. at 1302; ^19 U.S. at 572. The 
three judge court's conclusions required^ 372 F.Supp. at 13^5: 

1. Ina^diate reiaoval of a student whose conduct disrupts the academic atsosphere 
of the school, endangers fellow students, teachers or school off J -ia Is, or 
dasages' property. 

2. Iraediate written notice to the student and parents of the reason(s) for the 
removal fron school and the proposed suspension should be given within 24 
hours. 

3. N'ot later than 72 hours after the actual reaoval of the student fro« school, 
the student and his«parents must be given an opportunity to be present at a 
hearing before a school administrator who will deteraine if a suspension 
shoult! be imposed. 

«> 

^^^^9 ^oss ^3s af firaed on the assumption that an emergency suspension could be imposed, so long as 
notice was given by the next day, and a hearing within three days. 

This holding does not clarify the permissible length of the emergency suspension. It would 
seem reasonable to cake the emergency suspension last only so long as necessary for a "cooling off 
period."^ Once the emergency is past, the student should be reinstated in school; a hearing can be 
held within the time, limits prescribed whether the student is in or out of school. The permissible 
length of the "cooling off period" really should depend on the circumstances. Where a small number 
of students are engaged in a TuCkus, the adults in charge could reasonably expect that the kids 
would be calm and orderly b/ the next day, and suspension should last only until the end of the 
current school day. Students exhibiting more violent propensities might warrant suspension until 
hearings could be held. In Cardenhire v> Chalmers , gor example, the student reportedly carried a 
firearm to school aqd had been criminally charged with attempted murder — clearly a cause for 
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aiarzsy if cr«e. The Judge observed that five cc 15 4iays sifiht be a reasonable period cf tiiae for 
4 taqjorary ar interia ecergency suspensioay but he found the period Cron December iO (the date of 
suspension) to February 1 (the date of the C£»urt de^risioa) too long. 326 T.Siipp. 120D, 1205 (D. 
Kan. iV7i}. The alleged dsnger vau cot dlaiftished, but the judge apparently felt that school 
authorities should have and could have arranged for a hearing before February 1. The court indi- 
cated that notice should be $icultaneous vith the suspension^ or a few days after, and "an 
evidentiary hearing" vithin- five to 15 days. Id. 

In any case, the essergency suspension cannot last beyond the date on vhich the hearing sust 
be held — and the lover court in Coss set this at three days. If the school cannot hold a hear- 
ing tfithin three days» the student should be reinstated until the hearing is held. The serious- 
ness of the presuscd guilt of the person to be suspended for ecergency reasons should not pro- 
vide school officials vith an excuse for failure to observe due process. Again, this tiaiely 
hearing could be infonsal, but if a longer-tens suspension or other serious punisht&ent is to 
follov, it cust be follov-ed up by a full hearing at a later date. 



LONG-TERM SL'SPENSIoy JC^D EXPL'LSIO:^ 
BACKGKOU::g 

In general, vhile the Suprese Court in Coss considerably clarified the requiresients of pro- 
cedural due process for normal short-tern suspensions, it did very little to specify the require- 
zsents for longer tens suspensions and expulsions. 

Tlie only other Suprece Court case dealing with procedural due process is Vood v. Strickland , 
^20 U.S. 308 (1975), notable because the Court held that plaintiffs could collect daoages under 
42 U.S.C. 1983 if they could prove lack; of good faith in connection with a violation of their , 
procedural due process rights. Here, the Court had sose occasion to consider whether due process 
had been followed prior to a long- tern suspension. The plaintiffs had admitted to "spiking" 
punch served at a school function. The alcoholic content of the spiked punch was alnost insig- 
nificant, but the incident becace quite icportant to school officials. The principal suassarily 
suspended the girls for a two-week period, subject to a decision by the school board. The sane 
day the school board set, with the girls absent, and voted to expel the girls f or 4:he reicainder of 
the senester (three nonths). Later, the bpard agreed to rehear the natter, and did so approxi- 
nately two weeks after the first neeting. The girls, their parents and counsel attended the 
second meeting. The girls admitted nixing two bottles of nalt liquor into the punch, and the board 
deternlned to adhere to its expulsion decision. The court of appeals found that the board made Its 
decision in the absence of evidence that the rule had been violated. The Supreoe Court found that 
there was evidence, and that the appellate court was ill-advised to require the board to find that 
the alcoholic content of the spiked product had to ineet state law definitions of "intoxicating." 
N*otably, the Supreme Court assumed the lack of evidence would be a valid ground for judicial re- 
versal of an adninistrative disciplinary decision. Id^^ at 323, 326. The Court left open the 
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^ qucsci^a s^cthcr a iulht*i hc^rls^g, At the &e^^*nd &**.ir^ aevtlo^ *.ured the procedural due pti>i:ess de- 
fects ^|»pdr4.'nt at the first. 16, at 127- 

Si^ice this is tlic •-*nly prr^nminccrxsnt <*a tiic n^ttsre the asore f€?raal hcarif^g reguir*?^ fisr 
ss^m ^*^rh>us dlji^eipilnarv rases, Iwcr o^uri declsi^ms ttaist be c«?nsislred. 

It should bt- nated initiaLly that cwiay judicial scEiolars will declare ttwt the courts are jwt 
and sli'Hild iii^»t spell out procedures — because any susber of acceptable procedures isay be available. 
See, e.-^. Cafeteria and Hestaurant VorSicrs t^nion v- Hc£lr43y ^ 367 U.S. i^86, B95 <I96I): 

Hie very nature o£ due process negates any cc^ncept o£ inflexible pr<c»c<^urc4; 
univerisaiiy applicable to every iM^inabie situation. 

See alisa yir.nick y. Manning , F.2d 5^5. 5?»9 (2d Cir. 1972); BeJcsus v. Penbertby . 3^4 F.Supp. 
70, 7A (H.Confi. 1972). It is nonetheless useful to' identify certain h;islc eleaents of procedural 
due process vhlch aust be present before serious disciplinary action can be taken. 



Courts disagree on vhat these procedures should be. Hie only a^reesaent see&s to be that the 
full panoply of procedures associated with criainal Judicial processes are not required. E.g. 
Ingrahaa v. Vrifeht , 498 F.2d 248. 267, rehearing en banc ordered . 504 F.2d 1379 (5th Cir. 1974) 
(corporal punishaent); Farrell v. Joel . 437 F.2d 160, 162 (2d Cir. 1972); Jones v. State Bd. of 
Educ^, 279 F,Supp. 190. 205 (H.D. Tenn. 1968), aff'd , 407 F.2d 834 (6th Cir. 1969), cert. dis«issed , 
397 U.S. 31 (1970); Esteban v. Central ?io. State Col- , 277 F.Supp. 649. 651 (y.D.Mo. 1967). 
approved in 4i5 F-2d 1C77 (8th Cir. 1969), cert, denied , 398 U.S.. 965 (1970). 

A leading case is Dixoi^ v. Alabaaa State gd. of Educ . 294 F.2d 150 (5th Cir.), cert , deni^^ 
36b I'-S. 930 (I9ul). Tlic Supreae Court has cited this case vith approval several tisies. See, e-j^. 
Coss V. Lopez , 419 if.S. at 576 n.a (1975) (refetVins to it .^ti a "landmark decision"); Goldberg v. 
Kellv. 397 U.S. 25^, 262-63 (1970); Tinker v. Pes Moines l»j. Cown. Sch. Dist. , 393 U.S. 503, 506 
n.2 (1969). 

Oixon , college officials suaoarily expelled plaintiffs, tdio were Black, after they had 
participated in lunc!i counter sit-ins and mass demonstrations in connection with the civil rights 
saovcaent. The court held that due process would require chat the officials first*givc the students 
a notice containing a stateaent of the charges against thea, that prior to a hearing, students 
receive the nane/ *f witnesses and a report of tlic facts to which each would testify, and at a 
hearing each stulcnt be allowed to present a defense and produce evidence In his own behalf. Id. 
at 158-59. 

Tlie court in Dixon also faced a contention by college officials that plaintiff students had 
-raived their right to notice and a hearing upon attendance at the college, under authority of a rule 
which authorized the college to "decline to continue to accept responsibility for the supervision 
and service to any student with whom the relationship becoises unpleasant and difficult." The court 



* 4^ 



held thar *'ir nonetheless reicaias tnse that the state cannot croditicn the granciag c»f even a priv- 
ilege t5?oa the resuat^iatioa o£ the ccactTttstional ri^ht to procedural due process. 29^ F-2d 150, i5€. 

Is MacM , the ceart also prm*ldcd sase detail on the tcqalres^ts for fsotice imd hearing. 
The aatice srast ci^taia ''specific charges, and the hearing coald vary depending t:^n circumstances, 
in any use, had to be aore than ''an inCorml interview.** The right to eross-exasiine witnesses 
iras not required, but the ri^hz to receive nasies of adverse witnesses and a report of their testi- 
ssoav vas. It vas also ccnsi^Qred rudiasentary that the student should have an opportunity to present 
a defense, including the calling of vitnesse^* or the presentation of affidavits. Id. at 156-57. 
Ihe general principK^ of Blaon — that procedural due process aust precede a decision to expei a 
student frm a state-supported school or university — has been universally accepted. In addition 
to subsequent Suprcjse Court references to Dixon in other cases* courts have followed it in tSasson 
V. Tro«bri<:g:e , 382 r.2d S07 {2d Cir. 1967); Jones v. State »d. of Educ , 279 F.Supp. 190 (M.D. Tenn. 
1968), aff'd , A07 F.2d 33^ (6th Clr, 1969). cert , disnissed , 397 U.S. 31 (1970); Esteban v> Central 
Missouri State Col. . 277 T.Suvp. 6&9 {V.D. Mo. 1967), approved. 415 F.2d 1077 («th Cir. IWi), c«x. 
denied , 398 U.S. 965 (1970), and »any other cases. 

Esteban is a«mg the aore iiaportant of these cases because it was reviewed by an appellate 
court judge who subsequently becaae a Supreme Court Justice. In Esteban a district court held that 
students suspended for two semesters were entitled to a more adequate hearing. Ihey had been per- 
mitted to present their side of the story co only one of several persons who decided on the sanc- 
tion. In so doing, the district court specified that the new hearing aust include, id . at 651-52: 

(1) a written stateaent of the charges tO' be furnished each plaintiff at least 10 days 
prior to the date of the hearing; (2) the hearing shall be conducted before the Fresi- 
. dent of the college; (3) plaintiffs shall be pemitted to inspect in advance of such 
hearing any affidavits or exhibits which the college Intends to subxit at the hearing; 
(4) plaintiffs shall be pervitted to have counsel present with thea at the hearing to 
advise thea; (5) plaintiffs shall be afforded the ri^t to present their version as to 
the charges and to sake such showing by way of affidavits, exhibits, and witnesses as 
they desire; (6) plaintiffs shall be permitted to hear the evidence presented against 
thesy and plaintiffs (not their attorney) siay question at the hearing any witness who 
gives evidence against thea; (7) the President shall determine the facts of each case 
solely on the evidence presented at the hearing therein and shall state in writing his 
finding as to whether or not the student charged is guilty of the conduct charged and 
the disposition to be made, if any, by way of disciplinary action; (8) either side may, 
at its own expense, make a record of the events of the hearing. 

The new hearing was held, and this time, the district court upheld the suspensions, and the eighth 
circuit (Judge Blacknan) affirmed. 290 F.Supp. 622 (W.D. Mo. 1968), aff'd . 415 F.2d 1077 (8th 
Cir, 1969), cert , denied , 398 U.S. 965 (1970). Blackmun also expressly approved the first decision 
of the district court, observing that procedural due process aust be afforded "by way of adequate 
notice, definite charge, and a hearing with opportunity to present one's own side of the case and 
vith all necessary protective neasures." 415 F.2d at 1089. See also id. at 1081. 
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Althinsgh c*.*t:rts Jiav«r ^^entsrall^ foilotfed Dixon ;iniS Estebaa ^ th^re have tec-n fact situations 
»her** d^latit^T^s se*^ warraat*^d, Md, s3or«: iri^artant, other probleiis have arisen iiiilch vere not 
CMSt«23pLat<ji5 In these c^^, arjj which vouid necessitate additional safeCM^r^* to the student. 
TiiiiBp it is vis»^iijl tci rcviev each eienent of full hearing sejKirateiy and discuss the precedent 
f*5r <T ^^^iinst that i^rtlcular ^trquirciaent- A caveat Is in order, however; the Absence of one 
42les5ent *j£ iut process de*?^ not necessarily invalidate an otherwise fair hearing. See pp. 251-53» 
infra . 

?ri\>r Hear ins 

£sss, vhich requirt^i? a hearing prior to a short-tens suspension, obviously serves as good 
authority for a hearing prior ro a long-tera suspension, except for eaergency situations. See 
this note at pp. 218-31, supra. ^ Prior to Goss federal courts had generally accepted the principle 
that the hearing should precede the iaposition of a serious sanction. See, e.g. Black Students v. 
Villiaaag , 470 F.2d 957 (5th Cir, 1972), aff*ing > 335 F.Supp. 820 (K.D.Fla.); Pervis v. La Marque 
Uid^_^^i^_Oist, , 466 F-2d 1054, 1058 (5th Cir. 1972); Dunn v. Tyler Indep, Sch.. Dist. , 460 F.2d 
137, 144 (5th Cir. 1972); Jackson v. Dorrier , 424 F.2d 213 {6th Cir.), cert.deoied, 400 U.S. 850 
(1970): Crahaa v. Knutzen , 351 T.Svpp. 642 (D.S^eb. 1972); Fielder v. Board of Educ. of Vinnebago 
in Thurston County Kebraska , 346 F.Supp. Ill (D.Keb. 1972); Graham v. Houston Independent Sch. 
Dist. , 355 F.Supp. 1164 (S.D. Tex. 1970); Esteban v. Central Missouri State Col. , 277 F.Supp. 649, 
651; Kelley v. Metropolitan County Bd. of Educ , 293 T.Supp. 485, 493 and 494 (M.D'/Tenn. 1968). 

It would appear that Coss effectively overrules contrary- cases such as Greene v. Moore , 373 
r.Supp, 1194 (X.D. Tex. 1974) and Boykins v. Fairfield Bd. of Educ , 492 F.2d 697, 700 (5th Cir. 
^^^^^f cert, diinied ^ 1*10 O.S. 962 (1975). Boykins could possibly be considered an energency sus- 
pension case (the situation forced closure of the school for part of a day) , and say be considered 
consistent with Goss , except for the extended tiiae period permitted for the emergency suspension 
(15 days). 

Burden on University to Initiate Hearing 

One university suspended a student and argued that due process was laet because it allowed the 

student a "right of review." The court rejected this Contention, pointing out that 

. . . •'he "right of review" (of a hearing only upon request), does not serve to 
protect the right of the student to fundaoental fairness in this type of proceeding. 
One does not have to be a supplicant for allowance of a constitutional right. 

Gardenhire v. Chalmers , 326 F.Supp. 1200, 1204 (D.Kan. 1971). Accord, Kni^t v. State Bd. of Educ. , 
200 ¥.Supp. 174, 181 (M.D. Tcnn. 1961). But see Grayson v. Malone , 311 F.Supp. 987 (D, Mass. 1970) 
(pupil waived right to hearing by not requesting reinstateaent) . 
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A logical c&t^ilsTy tM a ptiii^r hearing 1r<Njulrei5cnt is a righi «?f students to obtain a c^rt 
order reinstating thes id:e3 this requiresent iJas not -set. This vas tke halding in tfj^ods v« Vrs^at , 
134 F.2d 369 {Stei Clr- 1964). ?lai2ti££ vas sustsarily e^pt^lled foliowing participation i« a 
ddaimstration agaijist segregatioi* (a "parade vidiout a pcrait"). The district court denied a re- 
quest for a tesp<?rary restraining order. The appeals court reversed and reiaanded, finding a **cl<iar 
and iaainent thr*sat of an irreparable injury amounting to manifest oppression - - - M- 
The court ^Is^ reitisod to vacate a stay order it had granted pending appeal. Conceding that tJie 
stvdimts no l<*ngcr needed this protection (reinstating then in school) because the school tern iiad 
ended 9 the c mri nonetheless ruled the order vas required to forbid the enfcrcescnt of the Board 
of Education's raandate to expel any scudenr parading without a pernit. See also Cardenhire v> 
Chalaers , 326 F.Supp. at i2(K> (rdnstatessenc, but court stayed order one ssonth to allov university 
option of holding due process hearing before rei»istateaenc) - 

Only one case has been located vhere a court refused to reinstate a stiirfent pending a full 
board hearing. DeJesus v. Penbcrthy , 3US> F.Supp. 70, 78 (D. Conn- 1972) , accord , Jones Snead, 
431 F.2d 1115, 1117 (Bch Cir. 1970) (dictus). In as ssuch as the delay vill carry the suspension 
beyond the permissible waiting period, BeJesus Is clearly in conflict with Coss. Hovcver, if the 
student is ^emitted to re»ain in school while avsicing the second hearing, there is probably no 
prejudice to his case. ' 

Subsequent Adequate Proceedings 

As Cure to Earlier Inadequate Proceedings 

Another point vhich has not been discussed very rsuch, but which clearly can prejudice a 
student's right to a prior hearing, involves the question of wbether or not procedural defects in 
an initial suspension hearing can be cured by a procedurally correct second hearing. The point 
has appeared twice before the Suprene Court, but it did not decide it in either case. In Wood v. 
Strickland , A20 U.S. 308, 327 (1975), the Court si»ply directed the court below to decide the is- 
sue. In Coss V. Lopez , 1*19 U.S. 565 at n. 10, the court considered an argument by school officials 
that subsequent judicial review could cure a procedural defect at the school hearing. The court 
did not decide the point, but found on the facts before it that the available Judicial review was 
inadequate to cure such defects, even assuming that it could he cured in this yay.. The Court 
rejected the "cure" because the statute did not require that the judicial hearing be de novo , and 
would involve additional delay while the student remained deprived of his right to attend school. 

jn Pervis v. LaMarguc 'ind, Sch. Dist. , A66 F.2d 1054, 1058 (5th Clr. 1972) the court found 
the "cure" inadequate: 
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th«f ^rJiar^nt . . . ar4? cl*vitc#us. Sappese at the subsequent hearing that 

•appellants fi,^d beisrs vSndii:.ited. Hc«, then, ceuld they then have been asade vhoiet 
ibi^ WDuid have lost s<?r:^ 3 isonths <»f education, this result cannot obtain. 

Hwevt-r^ r.tnseroiis dticisions have deezacd certain procedural defects in initial hearings to be •*c«red" 
by a subsequent adequate dc no]^ hearing. E.^., Winnlck v, Xanning . A60 F.2d 3^5, 549 {2d Cir. 

Sullivan v, Houston fc:d, Sch, Dist. , 475 T.2d 1071, 10 J7 (5th Cir. 1973) (a biased hearing 
officer prtsidftd over the first hearing): yilliags v. Veraillion Parish Sch. Bd. , 345 T.Supp. 57 
(3C.0. La. 1972): Barker v. Hardvav. 263 T.Svpp. 228 (S.D.V.Va.) aff*d , 399 F,2d 638 (4th Cir. 196S), 
ccrt^ denied. 394 U.S. 905 (1969); Sistrick v. I'nlversity of South Carolina , 324 F.Supp. 942 (D.S. 
^' ^^7^>' Zanders v. Louisiana S tate Bd. of 3^uc. . 281 F.Supp. 747 (W.D.La. 1968); Ector County Ind. 
Sch. DIst: V. Uopkins . 518 S.U. 2d 576 (Tex. App. Cc. 1974). 

"i^ritten Notice 

J 

Coss required oral or written notice for* short suspensions. Lover courts have generally held 
that for long-tena suspensions or expulsions the notice should be in writing. Pervis v. LaHarque 
Indep. Sch. Bist., 466 F.2d 1054 (5th Cir. 1972); Dunn v. Tyler Indep Sch. Dlst. , 460 F.2d 137. 
144 {5th Cir. 1972); tfasson v. T rovbridge , 382 F.2d 807, 812 {2d Cir. 1967); Dixon , 294 F,2d 150. 
^58; Vail V. Soard of Educ ation of Portsgouth . 354 F.Supp. 592. 603 (D.N.H.). reminded for addi- 
tional relief, 5C2 F.2d 1159 (1st Cir. 1973) (and cited with approval in Coss , 419 U.S. 565 at 
Quintaniila v. Carev, Civil ^'o. 75-C-829 (N.D. 111. Mar. 31. 1975) (Clearinghouse Review 
::o. i5.369A); Hills v. Bo ard of Educ . 348 F.Supp. 866. 882 (D.D.C. 1972); Fielder v. Board of 
^uc^, 346 F.Supp. 722, 730 (D. Keb. 1972); Civens v. Foe . 346 F.Supp. 202. 209 (W.D.K.C. 1972); 
DeJesus v. Penberthy, 344 F.Supp. 70 (D. Conn. 1972); Pierce v. School Co—, of Kew Bedford . 322 
F.Supp. 957 (D. Mass. 1971); Davis v. Ann Arbor Public Schools . 313 F.Supp. 1217 (E.D. Mich. 1970); 
Lafferty v. Carter, 310 F.Supp. 465 (W.D. Wis. 1970); Sullivan v. Houston In d. Sch. Dist.. 307 F. 
Supp. 1328. 1346 (S.D. Tex. 1969). inforaally approved , 475 F.2d 1071 (5th Cir. 1973) (rev'g 
supplencntary order); Stricklin v. Regents . 297 F. Supp. 416 (W.D. Wis. 1969) appeal dismissed as 
coot. 420 F.2d 1257 (7th Cir. 1970); Vought v. Van Buren Public Sch. . 306 F.Supp. 1388 (E.D. Mich. 

>5 Marzette v. McPhee. 294 F.Supp. 562 (W.D. Wis. 1968); Kelley v. Metropolitan Co. Bd. of 
Educ^, 293 F.Supp. 485 (M.D. Tenn. 1968); General Order on Judicial Standards of Procedure and Sub- 
stance in Review of Student Discipline in Tax-Supported Institutions of Higher Education . 45 F.R.D. 
133 (1968); Esteban v. Central Mo. State Col. . 277 F.Supp. 649. 651 (W.D. Mo. 1967)". approved 
415 F.2d 1077 (8th Cir. 1969). cert, denied , 398 U.S. 965 (1970); Knight v. State Board of Educ . 
200 F.Supp. 174 (M.D. Tenn., 1961); Cf., Schiff v. Hannah , 282 F. Supp. 381, 383 (W.D. Mich. 1966) 
(requiring a letter). See also Caldwell v. Cannadv . Civil No. CA-5-994 (N.dI Tex. Jan. 25, 1972) 
(order) (Clearinghouse Review Ko. 7424 A); Anonymous v. Winooski Sch. Dist. .. Civil No, 74-86 (D.Vt. 
Apr. 10, 1974) (prcliainary injunction). 

* 

In ketrping with the general principle that a single procedural defect will not necessarily 
taint an otherwise fair hearing, courts have essentially found no prejudice to the student's right 
to notice where it could be dcnonstrated that the student (and parents, where appropriate) had full 
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kxicwledge of the charges). See, e.J^-, Davis v. Ann Arbor Public Schc»oIs , 313 F.Supp, 1217, 1226- 
27 (E.D. Kich. 1970). Of course, if scudencs c^nnoc be.locaced because chey failed to keep the 
school imaxoed of their address, the notice requirement viU be excused. VriRht v. Texas So. 
Univ. , 392 F.2d 728 (5th Cir. 1958). 



reprice Reast^nably in Advance of Hearing 

Due process should also require that school officials give the student aaple tijse to review 
the charges and prepare the student's presentation. See generally. Fielder v . Board of £duc. , 3^6 
f.Supp. at 739; Bistrick v. Univ. of South Carolina , 324 F.Supp- 950 (D.S.C." 1971) ; Sullivan 

V. Houston Ind. Sch. Dist. , 307 F.Supp. at 1343; Knight v. State Bd. of Educ , 200 F.Supp. at 178. 
Tlje nuaber of <Jays notice should precede the hearing probably will depend on the cooplexicy of 
the facts and other circuastances to be reviewed at the hearing. Tlius, the requisite nui^er of 
days Croia notice to hearing have varied. See Fielder v. Board of Educ , 346 F.Supp. at 724 
n.l (three days niaiaua); Jones v. State Board of Educ , 279 F.Supp. 190, 199 (M.I). Tenn. 1968) 
(two days sufficient) af f 'd , 407 F.2d 834 (6th Cir. 1969), cert^ dismissed * 397 U.S. 31 (1970). 
csteb^^a v . t ;encral Mo. State Col. , 277 F. Supp. at 651 (W.D. Mo. 1967) (10 days required); Marzette 
v. McPhee , 294 F.Supp. at 567 (W.D. Wis. 1968) (10 days required); Schiff v. Hannah , 282 F. Supp. 
381, 383 (W.D. Mich. 1966) (cstinatcd 20 days or uiore). (Schiff v. Hannah required the extra tiajc 
because there the court also required that students first be given 10 days after notice to prepare 
a replv, at^d that the hearing would be held 10 days after receipt of this reply.) The Court in 
Mills v. Board of £duc. of District of Col., required a hearing to be held within four days of giv- 
ing notice, but granted parents "no core than five . . . additional school days" where necessary 
for preparation for the hearing. 348 F.Supp. 866, 882 (D.D;C. 1972). 

Finally, one court has observed that written notice two days prior to the hearing may be inad- 
equate but where other aspects are fair, the court will not invalidate the disciplinary proceed- 
ings. Center for Participant Educ. v. Marshall, 337 F.Supp. 126, 136 (N.D. Fla. 1972).' One court 
noted BJore than two days notice "might be desirable" but found proceedings adequate where plaintiff 
failed to request an extension. Whitfield v. Simpson , 312 F.Supp. 889, 895 (E.D.Ill. 1970). 

One case stands alone in peroittfng notice to be given at the hearing itself. Due v. Florida 
Agr. and Mech. Univ. , 233 F.Supp. 396 (N.D. Fla. 1963) (Judge Carswell). It is clearly a minority 
review. 

One case also made it clear that for high school students, -the notice must be given to both 
4 t 
student and parent or guardian. In Sullivan v. Houston Ind. Sch. Dist. , 307 F.Supp. at 1343, 1346 

the court said: 

Parents or guardians have legal obligations to children of high school age and common 
sense dictates that they should be included in any disciplinary action against their 
children which could result in severe punishment. Indeed it may be even more crucial 
that proper written notice of charges be provided to parents for often they do not know 
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vhac has transpired at school. 



Specific ity o£ Cliar?:es 

»* 

In order co constitute an adequate notice, the charges aust. of course, be explained specifi- 
cally enough that the student knoys vhat kind of response to raskc, Vasson v. Trovbridge . 382 F.2d 
^07, "^12 (2d Cir. 1967); Dixon v. Alabana State Bd. of Educ . l^h F.2d 150, 158 (5th Cir,), cert. 
^J^» l*-S. 930 (1961); Anonvsous v. ;?inooski Sch. Dist. . Civil No. 74-86 (D.Vt. April 10, 
197A); Keller v. Fochs, 1S5 F.Supp. 262 (E.D.Wis. 1974); Bistrick v, Univ. of South CaroUna . 324 
V,Sn^^. 950; Mills v. Board. 348 F.Supp. 866 , 880; Civens v. Poe . 346 F.Supp. 202, 209 (U.D.JJ.C. 
1972); Scogfiin v. Lincoln Cniv, , 291 F.Supp. 161, 171 (W.D.Mo. 1968); Schiff v. Hannah . 282 F.Supp 
381. 3B3 Ci^^D-Mich. 1966); Ceneral^Order on Judicial Standards of Procedure . . . , 45 F.R.D. 133 
(1968); Hg2±v,yr, gyrns, 188 So.2d 56, 58 (Dist.Ct. App. Fla. 1966). For an example of lack of 
specificity, see Scott v. A labama State Bd. of Educ . 300 F.Supp. 163 (M.D.Ala. 1969) (upholding 
sanctions because another of the charges vas found sufficiently specific). Tlie court found the 
folloving to be a defective charge, id. at 166: 

willful refusal to obey a regulation or order of Alabana State, such refusal being of 
a serious n-ature and contributed to a substantial disruption of the administration and 
operation of the college. 

One court also required that the notice refer tp the "specific, previously* promulgated regulations 
under which the charges are brought . . . ." Marin v. University of Puerto Rico . 377 F.Supp. 613, 
623 (D.P.R. 1974). 

Advance Notice of Evidence 

In addition to notice of the charges, students facing serious disciplinary sanctions have been 
allowed to receive advance information on the witnesses and the evidence which will be reviewed at 
the hearing. * In once case, the court required that the notice of charges also contain the names of 
witnesses to be used at the hearing and a statement on the nature of testimony of each witness. 
Caldwell V, Cannady , Civil No. CA-5-994, (N.D. Tex. Jan. 25 , 1972) (order) (Clearinghouse Review 
No. 7424A) (final judgment at 340 F.Supp. 835 (1972). 

A number of other courts have also made general rulings requiring advance notice of the evi- 
dence. E.g. , Quintanilla v. Carey . Civil No. 75-C-829 (N.D.Ill., Mar. 31, 1975) (Clearinghouse 
' Review No. 15,369A); Marin v. University of Puerto Rico . 377 F.Supp. at 623. Graham v. Knutzen . 

362 F.Supp. 881 (D.Neb. 1973); General Order on Judicial Standards of Procedure . . . , 45 F.R.D. 
133, 147 (W,D. Mo. 1968); Sullivan v. Houston Ind. Sch. Dist. , 307 F.Supp. at 1346. This includes 
inspection of affidavits or exhibits prior to the hearing. Esteban v. Central Mo. State Col. . 277 
'F.Supp. at 651; Mary.ette v. McPhee . 294 F.Supp. 562, 567.^ It may also include a witness list and 
a summary of each witness* story. Dixon v. Alabama State Bd. of Educ. ^ 294 F.2d 150, 159 (5th Cir. 
i961); Marzette v. McPhee . 294 F.Supp. 5iS7; Bistrick v. Univ. of South Carolina . 324 F.Supp. 942, 
950. Anonymous v. Winooski Sch. Dist. . Civil No. 74-86 (D.Vt., Apr. 10, 1974) required inspection 
of any written reports five days prior to the heai^ing. 
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On the other hand, in "A^isson v. Trovrbrldge . the Mcrch.int Marine Ac*ideny case, the seond cir- 
cuit held that the cadet was "not entitled to see the contideiitial opinions of nenbers of Che 
faculty," Hiis was rttde subject to the ir>|K>rCant safeguard Chat he should not be disisaisscd "with- 
out the holding of an evidentiary liearing into the nature of the concealed evidence, if *iny, and 
the reason for withholding it." 382 K.2d $07, S13 (2d Cir* 19G7), 

Proceeding Confined to Ciiargcs Contained in the Xotice 

Ic vould scea logical to conclude that if a student received notice of one charge, but was 
punished for another, the notice of the actual charges was inadequate. In one case a plaintiff 
attended an expulsion hearing «here the issue focused on plaintiff's assault on another student. 
After he left, the school board discussed the possible violation of a school rule against "in- 
corrigibly bad conduct" and expelled hia without specifying the basis. The expulsion was voided 
as the plaintiff had no notice of the possible alternative ground for expulsion. DeJesus v . Pen- 
berthy , F.Supp. 70, (D. Conn. 1972). In another case, arising out of saass denonstrations at 
Graabling College, students initially received a favorable court order teaporarily staying their 
suspensions pending a full hearing. They were then given a full, week-long adversary hearing, and 
were suspended. On a second appeal, the district court refused preliminary relief and the court 
of appeals affirned. Jenkins v. Louisiana State Bd. of Educ , 506 F.2d 992 (5th Cir. 1975). The 
nain challenge to the hearings centered around the hearing board's finding that there was a con- 
spiracy among the students, and that evidence against-students who did not appeal could be con- 
sidered in the cases of chose that did. The court agreed with the students that due process 
required chac chey receive nocice of Che conspiracy charge, and chat ic was noc specifically 
mencioned in the notice chac chey received. However, Che courc nonecheless found nocice adequace, 
id, ac 1000-1001: 

College adminiscracors should noc be held Co che scricc requireraencs of criminal law 
relacing'co giving nocice of conspiracy. Alchough here che nocice given co appellancs 
could undoubcedly have been drafced wich more precision, che charges do include numerous 
allegacions of group or concerced accions. The documenc encicled "Informacion ,of 
Disciplinary Hearing Board" clearly sees forch che cype of conduce included in the Board's 
finding of conspiracy. Appellants were referred to as "organizers," leaders," and insti- 
gators." The November 7 letter advised the students that they were charged^with^he 
violation of "inciting to riot." Again it is important to note the distinction between 
a college disciplinary proceeding and a criminal trial. The judicial gloss given to 
the ward "conspiracy" in the field of* criminal law should not carry into another area 
where laymen operate in an altogether different context. The charge^, the hearing, and 
the findings all evidence the fact that the "conspiracy" here involved was the group 
activity, and the individual participation in that group action. There Is no doubt in 
our minds that the notice given to appellants was in sufficient detail to fairly enable 
them to present a defense at the Disciplinary Board hearing. * 

A reading of the record clearly reveals that appellants understood the nature of the 
charges against them. Their counsel was quite prepared to refute those charges at che 
hearing and conduccfcd ardenc cross-exarainacion of Che college's wicnesses. Assuming che 
written charges were deficlenc, che appellancs had more Chan two weeks becween cheir 
November 15-16 hearing and che lacer Hearing ordered by che discrict courc in which to 
prepare a defense co che charge of conspiracy. 
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A decision on discipline of students by an inpartial dccision-zaakor is another obvious require- 
aenc ot fairness, in ji case involving a teacher disnissal, tiie Supreac Court observed: 

In the present case the trier of fact was the saae body that was both the victim of 
appellant's stateaents and the prosecutor that brought the charges ained at securing 
his dismissals . . . Appellant requests us to reverse the state courts' decisions 
upholding his disaissal on the independent ground that the procedure followed above 
deprived hia of due process in that he was not afforded an Icpartial tribunal. 
However, appellant saakes this contention for the first tine in this Court, not having 
raised it at any point in the state proceedings. Because of this, we decline to treat 
appellant's claim as an independent ground for our decision in this case. On the 
other hand, we do not propose to blind ourselves to the obvious defects in the fact- 
finding process occasioned by the board's multiple functioning vis-a-vis appellant. 

Pickering v, Board of Educ . 391 U.S. 563, 578 n.2 (1968) (justifying an independent review of the 
record) . 

In Jenkins v. Louisiana State Bd. of Educ , 506 F.2d 992, 1003 (5th Cir. 1975) the court held 
that "there is no question but that a student charged with misconduct has a right to an impartial 
tribunal." On the facts before it the court held that the particular hearing body was sufficiently 
impartial, although its members were employees of the college and may have participated in initial 
investigations of the misconduct at issue in the hearing: 

We are asked to infer *hat because the Board had already had one hearing and because 
its members were appointed by the college presidents (who had also employed many of them) , 
the members must have been partial to the college's position. We have not been'shown any 
evidence of bias or prejudice of the Board members, and our own examination of the record 
has not uncovered any. "Alleged prejudice of university hearing bodies must be based on 
more than mere speculation and tenuous inferences." Duke v. North Texas Stat.e University, 
su£ra, A69 F.2d at 83A. We do not believe that, under the facts of this case, these stu- 
dents were denied a fair and inpartial hearing. 

Jenkins is typical of numerous student disciplinary cases. Other courts which have recognized a 
requirement of impartiality but have found it met on the facts of the case before it include, e.g. 
Andrews v. Knowlton , 509 F.2d 898 (2d Cir. 1975) (adequate proceeding before a board not tainted 
because a cadet honor committee had previously held inadequate proceeding and pronounced student 
"guilty"); Winnick v. Manning , A60 F.2d 5^45, 548-^9 (2d Cir. 1972) (hearing by men'^ dean; no 
proof of "overt bias or prior involvement"); Murray v. West Baton Rouge Parish Sch. Bd. . 472 F.2<i 
438, 443 (5th Cir. 1973) (upholding statute making superintendent the hearing officer); Sill v. 
Penn. State Univ. , 462 F.2d 463, 469-70 (3rd Cir. 1972) (a specially-appointed panel utilized 
rather than regular board); Lance v. Thompson . 432 F.2d 767 (5th Cir. 1970) (principal who 
investigated facts and held bearing styled as "disinterested"); Herman v. University of South 
Carolina, 341 F.Supp. 226, 232-34 (D.S.C. 1971), aff'd, 457 F,2d 902 (4th Cir. 1972) (same) (appeal 
held by board of trustees some of whom were on hearing panel); Haynes v. Dallas County Jr. Col. 
Dlst^, 386 F.Supp. 208 (N.D.Tex. 1974) (hearing by dean who had requested students staging 
demonstration to desist and assisted in dispersing the gathering); Hawkins v. Coleman , 376 F.Supp. 
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1330, 1332 (X.D. Tex. 197^^) (approving rules authorizing principal or associate superintendent to 
hear cases but requiring another person to hear it if f oraer were involved) ; Center for Participant 
Educ. V, Marshall , 337 F.Supp. 126, 135 (N.D. Fia. 1972) (president presiding over violation of 
president's executive order); Scott v. Alabaaa State Bd. of Educ> , 300 F.Supp. 163, 167 (M.D. Ala. 
1969); Duke v. Korth Texas State Univ. , 469 F.2d 829, 834 (5th Cir. 1972), cert , denied, 412 U.S. 
932 (1973) (teaching assistant dississed, hearing before president's cabinet approved). In another 
case ruling against the student, the court apparently acknowledged the breach of the rule requiring 
impartiality, but decided that this one fault would not require invalidation of the proceedings. 
Messbers of the faculty group adjudicating the case also testified against the students. Jones v. 
State Bd. of Educ . 279 F.Supp. 190 (M.D. Tcnn. 1968), aff'd , 407 F. 2d 834 (6th Cxr. 1969), cert. 
disaL*;sed as Inprovidently granted , 397 U.S. 31 (1970) (Douglas and Brcnnan dissenting.) See also 
Zanders v. Louisiana State Bd. of Educ , 281 JF.Supp, 747,768 (W.D. La. 1968) where the court found 
no evidence of actual bias and upheld a board decision arising out of a hearing where the* board's 
legal advisor acted as prosecutor. 

Other courts have both acknowledged the need for impartiality and found it lacking. Generally 
there was sone fact situation which suggested that bias or hostility could be a problea. For 
example, in Caldwell v. Cannady , 340 F.Supp. 835, 839 (K.D- Tex. 1972) the court required that the 
state cossaissioncr of' education hold an original hearing, after finding substantial "adversary" 
involveoent of the local school board mesibers who had discussed the students' conduct (possessing 
narijuana) with local prosecuting officials, investigators and grand jury sembers. In Quintanllla 
V, Carey , Civil No. 75-C-829 (N-D-Ill- Mar. 31, 1975) (Clearinghouse Review No. 15,369A) the court 
ordered a school board to appoint an impartial hearing officer and specified that no administrator 
at the student's high school qualified. Similarly, in Sullivan v. Houston Ind. Sch. Dist, , 475 
F.2d 1071, 1077 (5th Cir. 1973), the circuit court first observed that an initial hearing before a 
principal was defective because of the "personal confrontation between principal and student*" In 
this case, it found the defect cured by two extensive de novo appellate hearings, however. 

This issue also came up i n Wasson v. Trowbridge , 382 F.2d 807 (2d Cir. 1967). The court held 
that a< cadet had a right to challenge the composition of a panel which decided to expel him, to show 
possible bias. An academy regulation required that members of the panel be free of prior connec* 
tions with the case. See also Board of Educ. v. Scott , Civil No. 176-814 (Cir. Ct. Mich., Jan. 12, 
1972) (dlearinghousc Review No. 7380 C). In Anonymous v. Winooski Sch. Dist. , Civil No. 74-86 (D. 
Vt.', Apr. 10, 1974) the court disqualified the school district's principal and superintendent as 
decision makers and directed the board to perform the task. Both of the disqualified persons had 
taken steps to remove the student from school f^r the remainder of the year because of alleged in- 
volvement by the student in a "drug scene.'' On the question of impartiality of the decision maker, 
the court said: 

While ordinarily the school principal or superintendent of schools is a satisfactory 
decision-maker in a student suspension or expulsion case, on the particular and somer 
what unique facts of this case . . . the official directly involved in gathering facts 
and making recommendations cannot always have complete objectivity in evaluating then. 
Thus wihout inpugning the motives or good faith of the principal and superintendent 
involved in this case, we believe the proper course on the facts before us here is to 
relieve these officials from any decision-making role in view of the^r prior direct ' 
involvement with plaintiff's case and the strong likelihood that they may be witnesses^ 
at the hearing. 
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For other c ises -iupportin^ inparti^iit> -is* a ;;eiiurai rcquirer^cnt, sec M^irin v, Univcrsltv of Puerto 
?i£2» F..^upp. 61 i, CD.P.K. I^i74); lUwns v. Poe> j:;fi F.Supp. 202, 209 («.lhN\C. 1972); 
Mills ; v> ik>. ird of Educ , 3^*8 F.S»jpp. 866. 883 (D.D.C. 1972) (ordering that hearing officer by D.C. 
CDploycc but not school er*ployec); Dixon Alnb.igg lk)ard of £d«c> > 294 F.2d 150 (5th Cir.), cert. 
denied. 3r,8 U.S. V3f) (19fa); Student Ass'n of the State Univ> of Kew York v> Toll . 332J^-Sjipp* 455 
fE.D. N.Y. 197!); Es teban v, Ccntnil Mo, State College . 277 F.Supp. 649, 6*^4; Keene v. Roduers , 316 
F.Supp. 217, 221 (I). Me. 1970). 

As noted ibove, Cosa. acknowledged that in "difficult cases" the disciplinarian way decide to 
pernlL ^'oanscl even for short-terni suspensions. On the other hand, the early case of Dlxon ^ did not 
cx»ntion the role of counsel for long-tern suspensions. 294 F.2d L50, 159. Since Dixon , courts have 
disa;4reed upon whether :>chool officials might billow counsel to be present and active nt the hearing. 
Estebati — notible 2»ecause it was later reviewed by clien judge and now Justice Blackciun — observed 
that, 277 F.Snpp. 649, 651-52: 

. . . plaintiffs sh«iil be pernitted to have counsel present with them at the hearing 
CO advise then . . . and plaintiffs (not their attorney) may question at the hearing 
any witness who gives evidence against them .... 

In addition, the Supre^-ne Court in in re Cault , 387 U.S. 1 (1967) rnled that a youth appearing in 
juvenile court has a right to counsel, regardless of the non-criminal nature of tlie proceedings. ^ 
scholars generally believe that Cault should be extended to school disciplinary proceedings 
wht're serious sanctions nwy be imposed. K.g. , Buss, Procedural Due Process for School Discipline: 
Probing the Constitutional Outline , 110 U. PENN. l1 REV. 545, 604-05 (1971); Wright, The Constitu- 
tion on Campus , 22 VAND. I,. REV. 1027, 1075 (1969); Lipes, Codes for High School Students , 8 IN- 
EQUALITY IN EDUC. 24, 30 (1971). 

Nonetlieless, some courts have flatly refused to order counsel without any explanation of 
jnicigatiog circumstances. E>g. , Haynes v. Dallas County Jr. Col. Dist. « 386 F.Supp. 208, 211-12 
(N.D. Tex. 1974); Due v, Florida Agric. & Mech. Univ. , 233 F.Supp. 396, 403 (N.D. Fla. 1963); Barker 
V. Hardway, 283 F.Snpp. 228, 238 (S.D.W.Va. 1968), aff 'd , 399 F.2d 638 (4th Cir. 1968) (per curiam), 
cert, denied , 394 U.S. 905 (1969) (no right to counsel in a hearing before an "advisory" and "in- 
vestigation" body). Courts which have specifically refused to have counsel present and participat- 
ing in procedures have generally observed that tliere were circumstances in the facts of the case 
wfjlch reduced the significance of counsel. Thns, in Wasson v. Trowbridge « 382 F.2d 807 (2d Cir. 
1967) the court did not interfere with the dismissal of a cadet from a marine academy. The court 
specifically observed that the academy officials did not use counsel at the hearing, that the stu- 
dent was capable; and that the over-all tenor of the hearing appeared fair and appropriate. Id^. at 
812. Another court refused to order a hearing with counsel present because it characterized the 
proceeding as non-punitive — a "guidance conference." Madera v. Board of Educ. « 386 F.2d 778 (2d 
Cir. 1967), cert, denied , 390 U.S. 1028 (1968). The court specifically noted that it was not decid- 
ing on due process required prior to an expulsion. JU[. at 788. 
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The developing ci.jjorlL> view appears, to tavor a requLrcacnt tfiat counsel be present ami parti- 
cipace in the proceedings. 5ecs c.i;. , BiactS Coalition v. Tortland Sch. Dist. No. 1 , 48^ F.2d 10^0, 
1045 (9t!i Clr. 1973); Ou intanilla v. Carey , Civil ^'o. 75-C-829 W.O.IU., Rir. 31, 1975) (Clearing-, 
house Review rCo. 15, 369A); Anonyooiis v. yinooski Sch. Disc , Civil Ko. 74-86 (D.Vc, Apr. 10, 
1974); Marin v. Unlvcrsicy of Puerto Kico , 377 F.Supp. 613, 623 {D.P.R. 1974); Mills v. Board of 
Educ, 343 F.Supp. 866^ 881, 882-83 (^-^ 1972); Civcns v. Poe , 346 F.Supp. 202, 209 (W.D.K.C. 
1972); Fielder v. Board of Educ. of «inaehaRo , 346 F.Supp. 722 n.l ac 724, 730-31 (D.Neb. 1972); 
Zanders v. Louisiana State Bd. of Kduc , 281 F.Supp. 747, 752 («.D. La. 1968); Marz.cttc v. McPhee , 
294 F.Supp. 562, 567 (W.D Wis. 1968)'; Keene v. Kodjjcrs , 316 F.Supp. 217, 221 (D.Me. 1970); French 
V. Ba shful, 303 F.Supp. 1333, 1337 (K.D. La. 1969), podified and aff'd per curinn , 425 F.2d 182 
(5ch Cir. 1970) (ruling that counseL for student is necessary where board uses jcounsel); Barker v. 
H ardway , 283 F.Supp. 228 (S.D.W.Va.^, nff^, 399 F.2d 638 (4th Cir. 1968), cert, denied . 394 U.S. 
905 (1969); Goldvyn v. Allen . 54 Misc. 2d 94, 281 ?;.Y.S.2d 899, 905 (Sup. Ct. 1967) (sanction was 
deprivation ^f right to take a qualifying examination leading to state diploma and admission to 
several colleges and universities); Cosro^ v. Board of Educ. of N'ew York . 270 N.Y.S.2d 231 (1966); 
R.R. v^ Board of Educ. of Shore Regional lUah Sch. Dist*. , 263 A. 2d 180, 187 (N.J. Super. Ct. 1970). 

In Graham v. Knutzen . 362 F.Supp. 881, 884 (D.Ncb. 1973) the court refused to expand on a 
school rule persnitting counsel to also permit students to elect non-Jawyers as tlieir representa- 
tives. The court noted that counsel's presensc assured greater regularity in the proceeding. 

'Presentation of a Defense 

P<^rhaps the most elemental rule of proccdurt^l- due process relates to the students' right to 
present a defense. Coss includes this right, in abbreviated form, for the short- term suspension. 
Courts dealing with longer-term suspensions have also uni-formly held tliat the student has this 
right. E. g. , Ingr.iham v. Wright . 498 F.2d 248, 268 (5th Cir. 1974) . -rehearing en banc granted ,^ 504 
F.2d 1379 (ii>74) (witnesses) (cor:poral^punishment case); Wasson v. Trowbridge , 382 F.2d 807', 812 
(2nd Cir. 1967) (witnesses and other evidence); Dixon v. Alabama State Bd. of Educ . 294 F.2d 150, 
159 (witnesses and affidavits); Quintanllla v. Carey . Civil No. 75-C-829 (N.D.lll., Mar. 31, 1975) 
(Clearinghouse Review No. 15,369A) (witnesses); Mills v. Board of Educ . 348 F.Supp. 866, 8S2 (D.D. 
C. 1972) (witnesses); Clvens v. Poe . 346 F.Supp. 202, 209 (W.D.N.C. 1972); DeJesus v. Penberthy ,344^ 
F.Supp. 70 (D.Conn. 1972); Sullivan v. Houston Ind. Sch. Dist. . 307 F.Supp. 1328, 1346; Estfeban v. 
Central Mo. State College . 277 F.Supp. 649, 651. 

In addition, Wasson v. Trowbridgfc . 382 F.2d at 812, specified that they should be given ade- 
quate time to present this defense. Esteban made the obvious clear by noting that this defense is 
to be presented "to the person or group of persons who liave the authorize^ responsibility of deter- 
mining the facts of the case and the nature of action, if any, to be tak^en." 277 F.Supp. at 651. 
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As noted jbove, die Court in Coks did not require cross cxaisinacion for the usuaj short tens 
S'jspenslon, but thoaglit it night be ^dvi^abie In "unusual circussusnccs." Tfie fifth circuit in the 
leadini; case of Ujvon v. Al abana St^ce 8d. of £duc, . 294 F.2d 150, 159, specifically declined to 
sjike it a requircscnt. See also Winnick v, >tinnin^ , 460 F.2d 545, 549-50 {2nd Cir. 1972); 3e?>agan 
v> Intcn-oUeuiate Co nf> of Faculty Heps. , 346 F.Supp. 602, 608 {D.Hinn. 1972); Da<?is v. Ann Arbor 
g»jb. Schools, 113 F.lfupp. 1217^ 1227 (E.D.Mich. 1970); General Order on Judicial Standnrds of Pro- 
^^^^ jL '^f 146-47 {U^D.^k>. 1568). On the other hand, the Supreisc cSIirt did 

require it in a case involving only a tctsporary suspension of velfare payments noting that Uiis was 
required "fijn alisost every setting vhere inportant decisions turn on questions of fact . . . 
^oldb erj.: v. K VlJy, 397 U.S. 254, 270 (1970). It is reasonable to read Goldberg as applic-^ble to 
students facing serioii.«> disciplinary charges, at lease vh ere facts are in dispute. Thus, the early 
proaounce:reat in Di?:on (decided prior to Goldberg) has been aodified nuiacrous tiaes. 

For exaspie, in Boykins v. Fairfield Bd. of Educ . 492 F.2d 697 (5th Cir. L974), cert, denied . 
^20 U.S. 962 (1975), students vere expelled on .hearsay evidence — largely a statenent by the 
school principal relating the results of his investigation vhicfi included soree first-hand observa- 
tionii and tsuch hearsay* Citing the need for flexibility in the requireisents of due process, the 
court upheld this evidence, id*- at 701: 

We decline to place upon a board of L^yroen the duty of observing and applying the 
- cosison-Iaw rules of evidence. 

The court noted, however, that the students were given a right to cross-examine chose witnesses who 
appeared at the hearing. Id. at 702. And in Winnick v. Manning . 460 F.2d at 548 (2nd Cir. 1972), 
the court round it necessary to point out that the particular testiiaony where cross-exaainat ion was 
at issue, the testimony of a dean, did not raise the real issues of credibility -and was not key to 
the case nade against the students- See also Grahaa v. Knutzen , 351 F.Supp. 642, 669 (D.Neb. 1972) 
irv^insing to persjxt cross-exaniinatioh of scudents for fear of rtprisals, but requiring an oppor- 
tunity, to confront and cross-examine faculty). See also Order, 362 F.Supp. 881 (D.Neb* 1973), 

Thus, even those jurisdictions which decline to require cross-exanination in zapst cases, fol- 
lowing the Dixon principle, will require It where the student charged with aisconduct disputes key 
statersents of others. 

The developing aajority view seems to reverse this assumption, and to require cross-examination 
except where unusual circumstances r^ke it inadvisable, in DeJesus v, Pcnberthy , 344 F.Supp. 70 
fD- Conn. 1972), the student had been expelled on the basis of written statements of two st^udents 
who did not appear personally at the hearing. The court said, id. at 16: 

Since critica" facts were in dispute and since their resolution could lead to expulsion, 

the lack of confrontation and cross-examination, in the absence of any justifying cir- * 

cursstanccs, denied plaintiff due process of law. 

The court observed thiit this rule applied xn normal circumstances, and, in dicta acknowledged that 
unusual circuiastances uay permit elinination of cross-ex^amination. 



The court s^et it^t tlie safeguards, including the risht of the student to sec a urittea suaaarv 
of the testirssny, and the loliowing factors vhich vouid justify the eliiaination of cross-cxaaina- 
cion, id. at 76: 

- - . ^^rd's *.oji* lii^vioii to dis^pc^iM.- uith iionf rontution *:ros*-ex.iiainat:ion isust 

be based on a good faith decision* supported by persuasive ^"idencc, that the accusing 
vitness viil be Inhibited to a significantly srezter degree than vould result siaply 
f roa the inevitable fact that his accusations vilX be aude knovn to the accused student. 

In a corporal punishment ccse, the fifth circuit has aade it clear that the right to "respond to 
the vitv»esses against his, and In scce cases ... to ask thes relevant questions" vas essential. 
In&rahaa v. Vrijtht , 493 F.2d 248, 268, rehearing en banc granted , 504 F.2d X379 (5th Cir. 1974). 

Another circuit court has also expressly agreed. In Slack C oalition v. Portland Sc3;. Disc, 
?:o. J, 484 F.2d 1040, 1045 (9th Cir. 1973), the court found procedures unconstitutional viiere they 
pcmitted expulsion m the absence of cross-exaaination*, Other cases requiring cross-cxasi nation, 
generally vlthout qualifications include Quintanilla Carey , Civil *Jo. 75-C-829 (X.D.Ill., Mar. 
31, 1973;; A/iq»y-y us v. tfinooski Scb. Dist. , Civil rCo. 74-86 (D.Vt., Apr. 10, 1974); Marin v, Uni- 
versgitv of Ptierlo Rico , 377 F.Svpp. 613, 623 (D-F.R. 1974) (tliree judge court); Mills v. Board of 
£duc> , 348 F.Supp. 866. 882-83 <&.D.C. 1972); Fielder v. Board of Educ. . 346 T.Supp. 722, 730 (D. 
:;eb. 1972); Civens v. Poe , 346 t.Supp. 202, 209 {W.I).*%\C. 1972); Marzette v. McPhee . 294 ¥.Siipp. 
562, 565 (W.D.Wls. 1968); Hstcban, 277 F.Supp. at 651; Moore v. Student Affairs Coaa. , 284 ¥.Supp, 
725, 731 (H.D.Ala. 1968); Suttny v. SpIIcv , 281 F.Supp, 280. 238 (D.Colo. 1968). 

Ind 1 vidua I Tr ia 1 

As; 4 general rule, school officials h.ive held individual hearings for individual stuaents. and 
the issue of Lly? mass hearinj:, or group hearing, has not frequently becon:C an issue jfore the 
courts. In one case, the court refused to pemit students to challenge proceedings because of a 
group hearing, observing that "they verc acting with a comnon purpose" and that they requested to 
^ tried ns a >^roiip- Id. at 287. In a case where the penalty was imposed upon an entire high 
school — suspension fron an intctscholastic atliletic prograra for one year — it was also clear 
that only the high school should receive notice and hearing, and not individual students, although 
the misconduct of individu-il students served -as the basis for the suspens^^n. Kelley v. Metropoli- 
tan County Sd. of Educ . 293 F-Supp. 485, 496 (M-D. Tenn- 1968). The court observed: 

This Court is of the opinion that under the circuisstances of this case individual 
notice and a hearing for each student was not required by due process of lav. In cases 
of possible group misconduct on the part of students due process is satisfied if the 
notice and opportunity to defend are afforded to a responsible person whose position 
^ requires him to represent and speak for the entire group. A school principal occupies 
such a position. 
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Public Prlvar*? His^arlag 



Xt «owlc sciia i^ir to ^ student who desired to estclisde persons not connect^ vith the hesris^ 
proceeding r<j r^&quire that the hearing be private. Especially for minors, the desire for privacy 
at*d anonysity voxild clearly outvci^ any public interest in keeping the doors to the hearing rooo 
open. TJte issue has not coce up in litigation, probably because school officials uniforaly agree 
to this general' principle, in contrast, the student vno strongly desires to sake the hearing 
public stands en different footing. There arc space liaitations and considerations of order and 
atTSMsphere vhich vould argue for at least Halting the nudber o£ observers vho rsay enter the rooo. 
«n thi- other iiand, however, the exclusion of a United nusber of representatives of student news- 
papers or girtverniog bodies have serious first arn^ndnent implications quite apart froo the rules of 
procedural due process. In shaping its general order, the court in Mills v. Board of Educ , 348 
^.Sup?. 866, SSI {D.D.C. 1972) sade ic optional vith the student's parents: 

The hearing shall be a closed hearing unless tlie parent or guardian requests an 
open hearing. 

. There are a few cases vhere students have desired open, public hearings and the request was refused. 
Zanders v. Louisiana State 3d. of Educ , 281 F.Supp. 7^7, 768 <W.D. La. 1968); General Order on 
Judicial Standards of Procedures > . . . F.R.D. 133, 146-A7 (1968); Buttny v. Sailev . 281 F.Supp. 
280 , 288 (D-Colo. 1968) (dictn as school officials voluntarily aade the hearing public). One 
c>urt has acknowledged that the student should have been given an open hearing after he requested 
*t, but declined to invalidate the proceedings on this point, because co\;nsel was present and 
cross-exaaination permitted. Moore v. Student Affairs Cocga. of Troy State Univ. , 284 F.Supp. 725, 
731 (M.D. Ala. 1968). 

Privilege Against Self-Incriaination 

Generally in criminal proceedings, polic<^ have an obligation to warn suspects of the right to 
renain silent and refrain from giving testicsony against themselves, and if the suspect is not 
warned and is later tried ,%iny confessions or adraissions of guilt gathered by the police will be 
excluded frosi evidence. Miranda v. Arizona . 386 U.S. 436 (1966); In re Gault , 387 U.S.! 
(1967) (juvenile proceedings). This rule has also been applied in adainlstrative proceedings 
leading to potentially serious sanctions. Spevak v. Klein , 385 U.S. 511 (1967) (attorney facing 
disbament). Cf. Furutani v. Ewigleben , 297 F.Supp. 1163 (?:.D.Cal. 1969) (court promised that if 
students were forced to incrlninate themselves at a hearing, they could suppress the statcoents in 
a subsequent crininal case). 

This rule clearly has not been transferred into the routine concept of procedural due process 
for student disciplinary hearings. Nonetheless, a student's confession which is obtained by an 
insistent and overbearing school official cannot be trusted to be accurate. Even if the privilege 
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^^aln&t seif-Axicrjuiasjitl4,»n sot ic^lly ^ppllv^lc in i^tudent disciplinary proceediiigs* ic«£iiccrs 
ht^cis^ stadtiDt dl^vlpliii»ir>' >hi«il<5 ^Iv*^ llttl*; i^el^tit t« these c<mi&si0zs obt^aisivd frosa 

stt:4e:^ts b€Uixe. thev have ^ *?ppijrt%^ity to consult vith a hsvyet or soese other per^n. Kor 
shouid sr^ch vci^ht be gix-en tM xhe ar^^sscnt liiat suU) t^hniqucs are sot illegitixsate because £2ie 
aiss is not punislrsent, but the gathering inConsation necessary to help the child. 

Ib«;re ^e«S5» tu liavc been only one case in vhlch a court recognLscd the likelihood that school 
oificiais night intissidatc students vhile investigating a situation. Coldtfyn v. Allen , 5^ Misc. 2d 
9*^,2Si :;.V.S.2J S99 <Sup- Ct- 1967)- Ihe c<njrt indicated a desire to deteraine whether the sty- 
diiat*;s "c^nftfssion" had be<»i obtained by duress- ' 

^thcr .authorities have ruled that the hearing need not provide for "warnings about privileges, 
^self-incririination, application of principles of forser or double jeopardy, cos^ulsory production 
ot vitnesses, or any oi the recaining features of federal criisinal jurisprudence-" !^or saust school 
officials "advise a student involved in disciplinary proceedings of his riglit to reaain silent and 
to be provided vith counsel.*' general Order of Judicial Standards of Procedure , . . , 45 F-R^D. 
133, 146-^7 (1968); Suttny v. Soiley , 281 r.S-^pp. 280, 287 (D.Colo. 1968). 

Finally in Caldwell v. Cannady , 3^0 F.Supp, 835, 840-1^1 Tex. 1972) the court ruled that 

a student's r^^fusal to testify before the board should not be construed as an adnission of guilt. 

: Sufficiency of the Evidence 

Tiuj great veight of authority vould require that the findings of fact following the hearing 
be supported by "substantial evidence." Generally, the reviewing court has cited the "substantial 
cvidenct." test without any discussion, and it is not clear that the students pressed for a aorc 
rigorous standard. See, e.g. , Sill v> Pennsylvani.i State Lniv. , 462 F.2d 463 (3rd Cir. 1972); 
Wong v. Hayakawa , 464 F.2d 1282 (9th Cir. 1972), cert , denied, 409 U.S. 1130 (1973): Esteban v. 
Central Mo. Scate Col. , 415 F. 2d 1077 (8th Cir. 1969), cere , denied , 398 U.S. 965 (1970) (oajority 
opinion); Civens v. Poc , 3-^6 F.Supp. 202, 209 (W.D.!i.C. 1972); DeJesus v. Penberthy , 344 F.Supp. 
70 , 77 (D.Conn. 1972) ; yall v. Board of Educ , 354 F. Supp. 592, 604 (D.K.H. 1973), remanded for 
fuller relief , 502 F.2d 1159 (1st Cir. 1973; Black Sr^ents v. Villlans , 335 F.Supp. 820, 8;^4 
(M.D.Fla.), aff'd , 470 r.2d 957 (5th Cir. 1972); Bistrick / . University of South Carolina , 324 
F. Supp. 942, 950 (D.S.C. 1971); Sullivan v. HoustoM Ind. Sc>. Disc , 307 F. Supp. 1328, 1346; 
General Order on Rules of Judicial Procedure . - . , 45 F.R.D. 133, 147 (1968); Harzctte v. McPhee , 
294 £.Supp. 562, 567 (W.D.Wis- 1968); Scoggin v. Lincoln Univ. , 291 F.Supp. 161, 172 (W.D. Mo. 
1968); Jones v. State Bd. of Educ. of Tcnn. , 279 F.Supp. 190 (M.D. Tenn. 1968), aff'd , 407 F.2d 
834 (6ch Cir. 1969); £f. Mills v. Board of Educ , 348 F.Supp. 866, 883 (D.D.C. 1972) ("clear and 
sufficient evidence") . 
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Ccaeraliy, these cases also specify diat this substantial evidence he adduced "solclj** at the 
hearings. See. Vail, 35^ T.Sixpp. at 60i; Civens . 3^i6 F.Supp. at 209; SeJesus , 3ii4 F.Supp. at 

77; Xarzette. 2W F.Supp. at 5S7; Estdban . 277 F.Supp. at 652; cf . United States v. Coffeesville 
Oyntol. Sch. Disc. 513 ?.2d 244 {5th Cir. 1975) (ceacher disnissal). CeneraUy, these decisions 
do not discuss the issue, and possibly the courts aaay not be addressing it with precision. 

There are a few decisions to the contrary. For exaaple, for corporal punisty^t, the fifth 
circuit observed that school officials should find t^ilt '*b^ond any reasonable doubt/* One reason 
for this standard was the irrevocable nature of the punishment. Ingrahag v. Wrixht . 498 F.2d 
248, 268 (5th Cir. 1974)^ rehearing en banc ordered . 504 F.2d 1379 (5th Cir. 1974). The court was 
specifying procedures: 

If the student claiss that he is innocent of the conduct which aeries punishment, 
school officials should aake sufficient inquiries to insure chat, to the contrary, 
the studenc is guilcy beyond any reasonable doubt. After all, once the student is 
corporally punished, no recraccion of punishment is possible. This means that ^e- 
witnesses should be questioned by the principal or his designee and the student 
should be allowed to call witnesses in his own behalf. Also, the student should be 
allowed to respond to the witnesses against him, and In some cases he should be 
accorded an opportunity to ask then relevant questions. Of course, all of this may 
take place in an infornal setting, and no fonsal rules of procedure or evidence need- 
be followed.. 



Finally, in a case involving a search of student's doniltory room without his consent,^ a 
^.xstrict court found hearings preceding expulsion for possession of drugs were defective because 
of Che lack of sufficient probative evidence. The court's opinion absolutely rejected the substao- 
ti.il evidence test, and without detenainlng vhaL the ainiaal standard would be, ruled that it would 
at least have to be a "preponderance" of the evidence. Snyth v. Lubbers . 398 F.Supp. 777 (W.D. 
Mich. 1975) forthcoaing ^Clearinghouse Review No. 13,702. Ihe judge said, aeii. pp. 33-37 
(footnotes osiitted) : 

This case is aisong the aost serious ever likely to arise in a college context. . . . 

. . . The court concludes that at least where an adult student is charged by a 
College with coomitting an act which is a crime, the Due Process Clause requires that 
some articulated and coherent standard of proof be formally, adopted and applied at 
the college hearing which determines the student's guilt or innocence of the charge. 
If such a standards is not adopted and applied, then the college hearing board is 
totally free to exercise- its prejudices or to convict for the purpose of vindicating 
"order and discipline" rather than on the evidence presented. . . 



The first problem with the "substantial evidence" standard is that it is, standing 
alone, primarily a formula intended for appellate review of trial courts' determina- 
tions or judicial review of administrative determinations. Trial courts and admini- 
strative agencies have functions different from appellate and reviewing courts. Trial 
courts and administrative agencies have the original task of resolving conflicts in 
the evidence and between opposing interpretations* An appellate or reviewing court, 
in contrast, has the task of determining only whether the trial court or administrative 
body had a rational basis for its decision. The appellate or reviewing court does not 
conduct a trial de novo, and resolve conflicting views a second time* See Universal, 
Camera Corp. v. 340 U.S. 474, 488 (1951) « A standard appropriate for a re- 

viewing court to apply to determine whether there is a minimal rational basis for 
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is ric^t ^pprcprlat<- f^pr -as «.»rigisai tri^tr *;f fact to res^lv<» cc^nfl icts in 
tisd cvidetu:*? asai betvees cpp^sing interpretations. Hae issue bef<?rc the trier c*f 
law-t is; ner vhether ther*^ i& at ^sini^l b^f^is for c^^nviction or idietlser a convieti^n 
v*s3l*? •;*ir*-'iv*- jtf pval or e.aiateraj Attack. See Jaffe, ''Adriinistrative Law: Sardcn 

^e siibstantial evld^^nce f^Ksuia standing alcne as a standard ot proof for the trial 
CMiZ pr ,<?id<«i no rn^ur*? of perstsaslan degree prooi tc* guide the court in re- 
^*?lvlng confiicss to reach Xts ultisate decisions, but gees wly to the quantity of 
evidence required by the prosecutor. .Cf . Voodby v. Iizalgration and Naturalization Ser- 
vice, 335 C-S- 276, 28l-2Bi (1966). Under the College's rule, the College need only 
pr<*sent a certai^^ quantua of evidence (substantial) that a party vas guilty as ciiarged, 
and th-j All 0?lli*g^ Judiciary could convict, regardless of vhat else appeared in evi- 
d</nc«v!. . . 



Tlic C nart *:i?ncludes tliat t!ie College's "Due Process*' Kulc U in the 1973-74 Student 
Handi*ii r. ichUh st.itcs, "iCa disciplinary action shall be taken on grounds vhich are not 
icupp*:'rt-t^ by substantial evidence" is constitutionally inadequate as a standard of proof 
bec^ius**' it provid*^ no intelligible standard of proof to guide the All College Judiciary, 
or because, to the extent that it night edbody an intelligible standard, tliat standard 
i*s totally i>ne«sided and is lover than t!>at constitutionally required. 

ijccjtuse the convictions of both Set; th and Siaith by the All College Judiciary vere 
based upon constitutionally inadequate standards of proof, the suspensions In accordance 
witli these convictions cannot be enforced- 

Hie court need not and docs not reach the question of precisely vhat standard of proof 
wuld be const it»4tionally adequate under the circumstances of this case. Tiie court is 
cx^rtain that the standard cannot be lover than "preponderance of the evidence. 

See also the discussion of evidentiary requirezients in Vood v« Strickland , at p. 231, supra, 
rinding of Fact 



Th«^r».* i5» general agreenent anong the courts that in a serious disciplinary proceeding, students 
^ are entitled to a final written report stating the findings aade by the decision wsker and the 
reasons for imposition of the sanction. K,g. , Winnlck v. Manning , ii60 F.2d 5^5, 576-77 (2nd Cir. 
1972): Mills V. Board of Educ , 348 F.Supp. 366, 881 (O.D.C. 1972); Behagen v. Intercollegiate 
Conf. of Faculty Keps. , 3^6 F-Supp. 602 <O.Minn. 1972); DfeJesus v. Penberthv , 3^^ F.Supp. 70, 76 
(D.Conn. 1972); Estcban v. Central Mo. State Col. ^ 277 F.Supp. 649, 652 (W.D.Mo. 1967), approved , 
415 F.2d 1077 (8th Cir. 1969), cert - denied , 398 U.S. 965 (1970); Dixon v. Alabaca , 294 F.2d 150- 
159 (if the hearing is not before the board of education a vritten report is necessary); Anonypous 
v. Vinooski Sch. Dist. , Civi> Ko. 74-86 (D.VC, Apr. 10, 1974);- French v. Bashful , 303 F.Supp. 1333, 
1338-39 (E.I). LA. 1969) s»di£ied and aff*d per curiam , 425 F.2d 182 (5th Clr. 1970); Karzette v. 
McPhee, 294 F.Supp. 562, 567 (UMK Wis. 1968); Woody v. Burns , 188 So. 2d 56, 58 (Disc. Ct. App. 
Fla. 1966). 

Transcripts 

There should be no objecticin to pernitting the student, at his ovn expense, to make 5 tran- 
script or recording of the proceeding. Thus, courts have noted specifically that either side nay 
do this. Ouintanilla v. Carey . Civil Ko. 75-C-829 (N.D.Ill. Mar. 31, 1975); Esteban v. Central 
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T t.it t^-e litti'iexit r.r/ d- . £1^2S2-Jl:_-2££- ---^ ^- ^i^jij*- ^^^^f. (y.D.N.C. 1972). 'n*^ C^arc 
in V. Z.-'^rZ 4 vf^^v, , ?,F.ypp, 5;^>6, ^Bl 1972) ^^rdered the school bpard to -tispe 

i;%2rl:i^;> c^iiv .ihtT re^tvidl and tr-jn^^cribe it, ^nd s^akc this av^ailablc to parents on 

r*;'^i:<fst. 5t?tf !!^rin v. rni^^tsr^itv cf Puerto Hico , 377 F. Supp- 613, 623 (D.P.R. 1974); 

^ThiA^tL !r,tt;r^^II<-^iate Cocg, of r^ttulty F.feps, , F-Supp. at 608- Hovcver, one court (Judge 
L4r*^v*,n> rs.*c«i ^» i>titno£r4phli. tr*i3jscripti*>n «?r a recordini:; 4;>f the hearing va& not required- 

« 

- ^"^:r V, nrl^har. . Civil A-75-CA-i3 CV.I*, Tex.. Feb, 24. 1975) (Clearinghouse :Cd. 

ir.'>*,^*i * * - *c4 it 22 s upr^) ^ che court voided a suspension of a student for off- 

. , . tLe applicatkn cf xny "auteratic" perr::3ncnt suspension rule 
this ccxit^tjxt is vialativ*- ef the i'ue Process Clause. The School Board 
r^ii "crin*;; . . . ti» bear it?5 independent judges:enc on the question of 
v:*-it j'*-nalt>' tx? as5i.*ss . . . , vhen a valid school regulation is violated. ^ 
1^-^' V, r^^-cn O-unty Ed. v>f Educ , ^90 F.2d i5S, 460 (5th Cir. 2974). 

i>r* 3 : . isi<.-n>, it ni^ht unnfccessary to hold a ' aring on the substantive offense 

*t.-^*-Is. I>'4t the 4«»wAi*l..r. isi-rru^nding the sanction — hov severe it should be and vhethcr there 
jrt? jsy trvit ijs^t in>:, 4.1r^ur:stan^.t> t*^ -^arrant deferring it — vOuld still be necessary. Thus, the 

*jjrt ir. r arte II v. J^t-K ^3? F.2d Wi, 163 (2d Cir. 1971) observed that the students had adnitted 
t:i» 2a. t i .^har^'rJ, ^ut uilt that tnt^r*.^ :shouId be a hearinjr on the penalty. In fashioning general 



ERIC 



f ;£^»>t^dur^ lor .*>ri^c*r*il punishment cat»cs, the fifth circuit also noted that, if a student 
cfHCieie^ i:*at eagagt<f in tht particular itisconduct charged, and the only decision to cake 

is v^c'th<.r i^A^tf^tal puMsnn^rnt i.^ appropriate, "these decisions arc usually ciade by soneone who 
w.u^ not 5iir*^*-tly involved in thu ..ir».uriStances surrounding the alleged misconduct." Ingrahan v. 
I^ri^ht, F.2d 24d. 268 (JtlTcir.), rehearing en banc i:rantcd , 504 F-2d 1379 (5th Cir. 1974). 
in 3 r,jrillar lasc*, involving transfer to a non-credit school, che student had "unequivocally" lad 
nitt*^vi vr.-n»iMin/., tut t;**. ^.j»urt required sonie rudinentary procedures to determine whether there 
^•<^r*r any r*itifc.atin£ clrvuctbtun^e^ vhich would warrant a less severe sanction. Betts v. Board of 
£duc. of Chicat;o . 466 F.2d 629, 633 (7th Cir. 1972). 

Vritten K^ilejt; of i'rocedure 

In Orahan v. Knut^cn , 362 F.Supp. 881, 883-84 (D.::eb. 1973) the court ordered the school to 
adopt sone Tntthod of inforaing students and parents of the rules of procedure. 

In Hivkin. v. Col<^r:.in , 376 F-f.upp. 1330 <K,D. Tex- 1974) the court, acV.nowJ edged that the 
ichuol offlvlai prciiidAng at the suspension decision should not be soneone who vas involved in the 
incident, but the '-ourt declined to require that there be a specific written rule to this effect. 
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lae c*-tirt also refused ozdez the school t*> have a rult c5.f4alRinj; 



under vhat circiisstances a 



h«-arisK take place prK^r tc th«r suspiriisii:*R. 14. 

For a gtsReral di^cussii^ of court ri-quircrsents specif i<:itv rules see Fart Iircij){l), 
at pp. IS*1-20i, supra . 

Violation of Schcoi's Own Knles 

A nunber of courts havti fiaiind that fcr a school svstes to ignore its cvn p reestablished 
rulifs ^'iolated procedural due process. Caldvell v. Cannadv . Civil Ko. 5-994 Tex. Jan. 25. 

1^^721 (HCfa. op. at ^) {Clearinghouse Keviev 7^24B) (order), 3^0 F.Supp. 835, 839 (1972) (opinion 
and final Judgssent); Dunn v. Tvler Ind, Sch. Dist. . 460 F.2a 137, 1A3-I4i^ (5th Cir. 1972)- Accord 
XcUonald v. NCAA > 370 F.Supp. 625 (CD. Cal. 1974) (tniversicy 3=ust follow its ovn procedural 
rules before de-.larin£ athlete ineligible under r:CU rules); Behagea v. Intercollegiate Conf . of 
Faculty Reps. , i46 F.Supp. 602. 6^6 (IhMinn. 1972) (sanse, sanction vas denial of practice opportu- 
nity) . 

A sicilar argument vas rejected in ^innick v. Hanning . 460 F.2d 545 (2d Cir. 1972), vhere the 
court declined "to hold that every deviation fron a university's regulations constitutes a de- 
privation of due process," and noted that "the alleged deviations . . . did not constitute in 
thea*elves a denial of due process" and that they vere "ninor ones and did not affect the funda- 
s=ental fairness of the hearing." Id. at 550, Cf. Sistrick v. University of South Carolina , 324 
F.Supp. 942, 95^ (D.S.C. 1971) (issue not definitely resolved as court found de novo hearing cured 
any defects). 

The adverse case aav he read as holding that a violation of a sys ten's rules denies due pro- 
cess only when the onitttd action uas itself ccnstitutionally required (a factor noted in the quoted 
excerpt froa the Vinnick case). For exanple. in Caldu-ell v. Cann»idy , the court observed that even 
in the absence of the school's rules, certain requirements of notice and hearing had to be adhered 
to. Men. op. at ^. " 

I.'on-Prejudicial Errors 

As has been noted in nuaeruus cxanples eited throughout this note, courts ciay find a particular 
necessary elenent of due process lacking in the hearing which was reviewed, but will decline to 
invalidate the hearing. This approach could perhaps be compared to the decision of appellate courts 
in crininai cases deciding what error in the record below was not prejudicial to the defendaftt's 
case; usually, in the school cases, the court would cite to anple protections in other ways, and 
find chat the defect was not iinportant. 

For example, where the student admits the infraction charged, courts are inclined to permit 
lesti than adequate hearings. See, <u.g. , Farrell v. Jut^l , 437 F.2d J60. 163 (2d Cir.' 1971) (holding, 
however, that a full hearing on the sanction may still be necessary). In Bef ts v. Board of Edwc . , 
466 F.2d 629 (7th Cir. 1972) the court upheld an otherwise inadequate process because the student^ 



251 





"jmequivocally" adaitred the vrongdoing. The court ordered, hovever, chat since the sanction isa- 
posed (transfer to non-credit school) vas discrecionary, there was a right co a hearing on oitigac- 
ing circusstances. The court nonecheless accented as adequate a conference between school and che 
sother held che f olloving zaomlng. 

Another exacple of non-fatal defects appears in Boyklns v, Fairfield Sd. of Educ , 492 F-2d 
697 (5ch Cir. 1974), cert, denied , 420 U.S. 962 (1975), vhere students coisplained of the hearsay 
evidence given by a school principal (his investigative report). The court looked at the entire 
proceeding, observing that students were called in to the hearing vith parent or guardian,, and the 
charge vas e:;plained, and the student vas asked if he understood what school rules were violated. 
If the student had no questions, the evidence would be presented against bin and he would be asked 
to state whether he had anything to say to contradict it. The saise lawyer represented all of the 
students; he was allowed to cross-exacinc witnesses who attended and he cade no objection to the 
procedure used. Id. at 700. 

One court has observed that written notice two. days prior to the hearing laay be inadequate but 
vhere other aspects of the hearing are fair, the court will not invalidate the disciplinary pro- 
ceedings. Center for Participant Kduc: v. Marshall , 337 F.Supp. 126, 136 (N.O. Fla. 1972). 

In Jones v. State Sd. of Educ. , 279 F.Supp. 190 (M.O-Tenn. 1968), aff'd , 407 F.2d 834 (6th 
Cir. 1969), cert, dismissed as iinprovidently granted , 397 U.S. 31 (1970) (Justices Douglas and 
Brennan, dissenting), two tseobers of the faculty advisory group who adjudicated the case testified 
against the students. The court ruled that this "in itself" was not sufficient to constitute a 
denial of due process. Id . at 200. 

In Scott V, Alabama State 3d. of Educ , 300 F.Supp. 163 (M.O.Ala. 1969) the court acknowledged 
that sone of the charges against the students were too imprecise to serve as adequate notice, but 
upheld the sanction because other parts of the charges were adequate. 

in Moore v. Student Affairs Cocsn. of Troy State University . 284 F.Supp. 725, 731 (M.D.Ala. 
1968), the court found that the fact that the school had improperly refused the student's request 
to have the hearing open to observers, also found that this defect was "ameliorated" by che pre- 
sence of counsel and the opportunity to cross-examine witnesses. 

In Vasson v. Trowbridge , 382 F.2d 807, 812 (2d Cir. 1967), the court refused to invalidate a 
hearing held without benefit of counsel to assist the student. The court found that "taken .as a 
whole, the other aspects of the hearing were fair." 

Winnlck v. Manning , as , noted at p. 251, supra , found deviations from a school's preestablish- 
ed rules of procedure to be "minor". 
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In keeping vith the general principle chat a single procedural defect vill not necessarily 
taint an otherwise fair bewaring, courts have found no prejudice to the student*s rights to notice 
vhere it could be demonstrated that the student (and parents , where appropriate) had full knov- 
ledge of the charged leveled against hin. See, Davis v, Ann Arbor Public schools > 313 F. 

Supp. 1217, 1226-27 (E-D. Mich, 1970). See also Buck v. Carter, 308 F.Supp. 12^6 (W.D. Vis. 1970) 
(students responded cautiously to charges). 

In sua, the protean quality of due process does not, as noted at the outset, require a specif- 
ic rigid procedure be adhered to in every case. While it Is certainly advisable for school offi- 
cials to fashion rules of procedure vhich take into account all of the elezasents of due process, a 
court nay uphold a process that fails to do so. The reviewing court should, however, scrutinize 
the record carefully to isake sure chat the particular defect was in fact insignificant and did not 
unduly haaper the student in his or her effort to present a full defense to the charged leveled. 
Of course, the csore severe the penalty, the core rigorous the procedure should be. Sec p. 320, 
Infra . 

P.M. lines 

Center for Law and Education 
July 1, 1975 
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V. 



Punishments and 
Behavior Control Techniques 



V. Punishments and 
Behavior Control Techniques 



^cc a sdiooi district has properly identified aa occasion requiring disciplinary 
action aad has followed the requirements of procedural due process , it aust decide upon 
and carry out a sanction. It should jgo without saying that the punlshaent should fit the 
criiae — that is, it should be reasonable, not excessive, and, hopefully, of soae educational 
value. Host frequently school districts use detention, suspensions and expulsions as punish- 
xients. These are clearly accepted as appropriate by the courts and alaosc everyone exa»inin£ 
school practices. 

Yet even these punishsients — vhile legally valid — nay be inappropriate as a rehabil— 
itation device, or at least lacking in iaagination. An article by Herle McClung Alternatives 
to Disciplinary Exclusion from School , 22 INEQUALITY IN WMCMIQS 58 (July, 1975) suggests 
aore iaaginative and educational punishsents, vhere punishaent is appropriate^ Ic is 
reprinted here as Fart V(A). 

Finally, it should be noted that even the traditional fonas of punishaent — suspensions 
and expulsions — amy nonetheless be legally Invalid if excessive coapared to the vrong 
coaait ted. A student should not be expelled for tardiness ^ he should be detained after 
school. A student should not be suspended for purposefully littering school grounds, 
she should be required to do clean-up duty for a veek. A student disturbing a class by 
talking loudly during a study period should not be beaten, he or she should be told to leave 
the class for a temporary period of tiae. Only serious infractions should require serious 
punishaents, after full procedural due process has been accorded. Cases vhere courts have 
found sanctions excessive are discussed in Part V(B}. 

Fart V(C) discusses legal theories and cases vhich focus on a fora of punishment vhich 
we feel should never be pemitted — corporal punlshaent. As will be seen, however, soma 
courts disagree. Appendices contain (1) a table of current cases, (2) a bibliography on 
educational and psychological aspects of corporal punishaent, and (3) a discussion of 
procedural due process requlreaents. 

Part V(D) discusses other punishaents vhich we consider legally unacceptable (grade 
reduction and loss of financial aid). 

Finally, Part V(E) discusses the cost sinister sanction of all — the administration of 
behavior modifying drugs, and the use of other psychological tools. This practice is sinister 
in that school authorities pursuing it do not even adait that it is a sanction for mis^ 
conduct. Yet it usually occurs in a context where teachers or other school authorities feel 
that they have a "behavior problea" which they cannot handle. 
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V(A) 

Alternatives to Disciplinary 
Exclusion from School 

by Merle McO«ffif 



The Supreme CovtX's deci^on in Goss v. 
Lopez^ ^ould encourage many sdhotAs to ree;a1u 
ate their policies and practices aboiit susfiendhtg 
students from school and hopefully will stimu^ 
late greater efforts to develop educational alterna- 
tives to exclu»on vvhidi help to remedy the 
under Iym3 problem. Although it is almost a uuism 
to say that excluding a student from school is 
usually a way of ignoring the problem rather than 
dealing with it. exclusion is one of the most 
common public school responses to problem be' 
havior. And exclusion is by no means limited to 
short-term suspension of high school students as 
was the case in Goss v. Lopez, The response to 
misbehavior is often expulsion from school {t.e., 
long-term^ often permanent, exclusionh and ele- 
mentary school children are sometimes involved. 

This article will outline some alternatives to 
disciplinary exclusion from school which need not 
interfere with the educational rights of other 
students, and will discuss some problems irwolved 
In developing alternative programs. Programs in- 
volving isolation in plywood booths^ behavior modi- 
fying drugs arxJ corporal punishment will be 
discussed before outlining some preferable alterna- 
tives and criteria by which they can be .evaluated, 
^nce fTiany alternatives tc exclusion tiKlude vari- 
ous behavior modification techniques^ problems 
they raise will be considered separately, along with 
the possibility that the school rather than the 
student should be the object of change.lFinally, an 
approach to disciplinary problems will be sug- 
gested which would incorporate the development 
of alternatives to exclusion as well as the due 
process required by Goss v. Lopez. 

Merle McClung is currently working half 
time as a st^ff attorney af the Center for L^w^nd 
Eduailion and half :*me as a legtl contultsnt for 
the Connecticut Commissioner of Education. 
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Ei^t4»y-T*n 
Foot Plywood Booths 

Afternatfves which are developed wi^out 
sen»trvity to a student's indrviduai needs may do 
more harm than the exclusionary practices they 
replace. The Hertford Times reports that one 
Connecticiit scfiool has Initiated a new program 
called "InSchool Suspension": 

Bather tt£»n spend the days of 
suspension in. academic limbo, stu* 
dents here are instead isolated from 
thar classmates by be«)g placed in 
booths in the behavior modification 
lab. There, academic-oriented lime is 
alternated with recreational periods 
every 15 minutes in another 
room. ..In ifie two months that the 
project has been underway. . .the 
counselors report a reduction in recur- 
ring problems. 

A student, said (the principal] 
can be placed in the booth for any 
infraction of school rules, from smok- 
ing on school grounds to fitting or 
cutting classes. Prior to any decision to 
suspend, a conference is held with the 
child's parents. 

While in the booth, the student 
is usually given assignments, either by 
his teacher or a counselor* 
psychologist. 'The student has an edu- 
cational day that is structured/' 
said.. .3 counselor, "If he r>eeds help 
in English or math, we can hook him 
up with a tutor." 

If the reason for a child's unwar- 
ranted behavior is not easy to deter- 
mine, the counselors ask him to write 
down what happer^ed and follow that 



^01 



VP whh a dHcuiMn of the problem^ 
""Some sUKltnts are trying lo 
gain a jkind of acxrepuoce by a teadier 
or by other studenu by mtsfoehaving V) 
dUs$/' Ithe cxHinselorj said. "If ^ 
were xo keep him in cUss^ weiMould be 
rewarding his negative befiairior. Other 
kids are angry when ihey set here 
because they fed they did ooi do 
anything wrong/" 

While the piywood booths are 
soundproof and only 10 by 8 feet in 
«e, (the counselor] said their purpose 
iS not "'isolation for the sake of noU- 
tk>n. The kids need a break every 15 
minutes because ttie booths have no 
stimulation, it wouki not be hurnane 
to keep anybody in there all day/'^ 
While there appear to be some positive 
aipects to the program asdescribed^ marty parents 
woukf feel that confinement in an etght-by-tcn 
foot plywood booth for even shon periods of time 
is p5ychok)gically damaging and mudi more harm- 
ful than suspension from sctiooL And many 
psychologtfts would agree. Other questionable 
programs which may be more harmful than exclu- 
sion from school tiKlude the use of behavior 
modifying drugs and corporal punishment. 

Behavior Modifying Onigi 

Some schools effectively condition a stu- 
dent's continued attendance in a regular or special 
class upon parental consent to the use of behavior- 
modifying drugs on the student.^ At one time 
tranquilizers were often prescribed to calm hyper- 
kinetic children, but now stinuilant drugs are in 
vogue because some studies have found that 
amphetamines and other stimulant drugs paradoxi- 
cally increase attention span.^ Altfiough there are 
very few follow-up studies of the side effects of 
these drugi, some uses of stimulant drugs on sonoe 
children under a physiciaa's supervision appear 
justified.^ But very few "troublesome" children 
are truly hyperkinetic^ and stimulant drugs are 
betrig used on children who are mislabeled as 
hyperkioetk:,^ or are tagged with catch-all labels 
like "minimal brain dysfunction" {or "functional 
behavk>r disorder") which inckide a wkfe variety 
of "symptoms", many of which are common to 
almost all grade school children.^ 

Prescribing amphetamines or other drugs in 
an attempt to modify behavior represents a consid- 



erate medical intervention^ and may not be the 
least restriaive intervention even for those chil* 
dren who are truly hyperkinetic fn June of ]973«a 
Caiiforr^ medical researdier^ Or. Ben FeingiM^ 
reported to ihe American Aledicai Association his 
kiitial findinfs that artificial colors and Havocs in 
foods and beverages may contribute to hyperactl- 
vity. Or. ftin^M claims to have successfully 
treated more than fifty children vnth fiyperkinesis 
by prescribing a special diet free of Itie artificial 
additives found in con v enience foods and soft 
drink powders.* Not only is prescription of a 
special dice a less restrictive iniervemion than 
behavkw modifymg drugs« but it also has the 
obvious advantage of addressing the cause rather 
tlian symptoms of ifve problem for those chikken 
whose hyperactivity z% due to artif ici^ additives in 
food. The Natknial Institute of CducatkNi has 
funded further independent research of Or. 
Feingold's f irwlings. 

The potential for misuse of drugs to control 
school chiMran who ejchiKt non^coniorming be- 
havior has led to some propose so prohibit tfieir 
use.^ A somewhat different approach has been 
adopted in Masachusetts wfiere legislation^^ pro- 
hibits tfie administration of any psychotropic drug 
listed by the department of public health unless 
the school has obtained certtficatkNi from the 
commissioner of public Hiealth or designee that the 
administration of such drugs in sdiool is a legiti- 
mate medical need of ttie student^ and tfien limits 
administration of approved medicatit/n to a regis- 
tered nurse or a licensed physician. The act also 
prohibits admintstratkm of psydiotropk: drugs to 
students for tfie purposes of clinical re^earch.^ ^ 

Corporal Pkinirfiment 

Even if corporal punishment were effective 
in modifying behavior, it is a form of violence 
whch is antithetk:al to the educatkmal process 
and to the human dignity of both students and 
educators. Moreover, there is a consensus among 
those who have studied the issue that corporal 
punishment is neither necessary nor effective.^ ^ 

Piaget's research on the devek>pment of 
reasoning processes in children suggests that before 
a certain point in development chikJren are not 
able to fully unfierMnd why they are being 
punished. This, in fact, accords with findings that 
younger children react to physical punishment 
with confusk>n and interpret it as a personal 
rejectkm, while older children, even when be- 
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lievifif they tiM uanigresied^ tend to vievv 
physicjl puntshmtfit as an unfust Jntfusion and so 
respond with fedtngs of humiliation and 
hoftiffty«^3 in eiiher case, the result is a defen- 
sivenesi ifthich frustrates latfier than faciiitaies 
«ducMion« 

The Council of Representatives of tf»e 
American Psychological Amciation recently voted 
to oppose the use of corporal punishment in 
school juvenile facilities^ diid care nurseries and 
all other chid care institutionsi, stating: "The tise 
of corporal punishment by adults having authority 
over children h licely to train the children to use 
physical violence to control behavior 'ather than 
rational persuasion^ education, and intelligent 
forms of both po^tive and negative reinforce' 
ment/*''* Put more simply by ifie National Educa- 
tion Association's (NEA1 Task Force cn Corporal 
Punishment: "Physical punishment teadtes. m 
^hort, that might makes right: school authorities 
can hit a student {and claim the right to hit him) 
becau<- the student has hit someone (and is told 
fie is wrong in doing so)/'' ^ 

Far too many sludenxs fiave already been 
taught, either at scIkm! or elsewhere^ that imght 
makes right. A Senate subcommittee recently 
released a preliminary report showing approxi- 
mately 70.000 serious physicai assaults on xexhtti 
each year« literally hundreds of titousands of 
assaults on Siu6enxs including more than 100 
students murdered m 1973 in only the 757 school 
districts surveyed, and confiscation of 250 
weapons in one urt>an school district in one 
year.'^ More intelligent methods for dealing with 
violer)ce in schools need to be developed, and they 
of course do not preclude the use of physical 
restraint of students by teachers and other school 
officials to protect themselves and others from 
physical injury. Reasonable physical restraint is 
authorized in tfie following model law proposed 
by the NEA Task Force on Corporal Punishment: 
No person employed or engaged by 
any edacatiOinil system within this 
state, whether public or private, shall 
inflict or cause to be inflk:ted corporal 
punishment or bod if y pain upon a 
pupif attending any school or institu- 
tion within such education system; 
^HO^ldtd^ however, that any such 
person may. within the scope of his 
employment, use and apply such 
amounts of physical restraint as may 
be reasonabfe and necessary (1) to 
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protect himsHf. the pupil or others 
from physical infury; (?| to obuin 
possession of a weapon or other 
dangerous object upon the person or 
within tfie control of a pupi: f3} to 
'protect property from serious fiarm; 
and such physical restraint shall not be 
construed to constitute corporal 
punishment or bodily pain within the 
meamng and imendmcnt of this sec- 
tk>n.^^ 

Son^ states'* and many chies'^ liave ^* 
ready adopted similar polkies prohibiting corporal 
punishment witfiout precluding reasonable 
physical restraint to prevent ir^ry. 

PREFERABLE ALTERNATIVES 

Having discussed some questionable alten:a' 
tives to suspenMn^ we are left with the m-xe 
difficult question of what are some good altc rra« 
lives? The recommendations of tfie NEA Task 
Force on Corporal Punishment^ reproduced on the 
accompanying pages (see box}^ outline a number 
of sfiort^ intermediate^ and long range solutions. 
While this listing is useful in providing a bacic 
framework for consideratkni^ it does not set forth 
the kind of specifics necessary to design programs, 
and some educators will want to consult other 
literature.^^ As with other "model" programs, 
however^ alternatives to exclusion will probably be 
difficult to transplant because of local differences. 
The structure of successful programs is usually less 
important than the unique character and spirit of 
the persoTYs involved in them. Thus, while krK>wl- 
edge of the specif krs of successful programs can be 
useful, an effective program developer will prob- 
ably want to give more attemion to adapting the 
proposed alternative(s) to the strengths and weak- 
nesses of his/her staff and to other aspects of the 
local »tuation. In addition to the NEA listing, 
he/she may be interested in the following 
approadfes. 

Some schools report success with "rap ses- 
sions" with small groups of students; peer 
counselir>g (desaibed by one ten year okJ as 
"hefpirig someone else to ^e advice to them- 
selves"): behavior contracts (a mutually negotiated 
agreement between a studem and an instructor to 
reach prescribed behavior/educational goals); ad- 
vocacy programs (each student selects one teacher 
or administrator to act as an advisor arxj mediator 
in the event that he/she has problems); and 
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altefnaifvi* etlocaitotv^ experi6f>ce$ far stud^is 
vrfho lKjf#5fl oi luf fH^lof f by i egul^ ddsseSw 

These and oib^ a}n>foaches are discussed m 

published by the Souih CaroHrui Communiiy 
Heiaiians Progr^ o? the Ama^can Friends 
Seritce Commitiee (Af SCI ^to dispel the myih 
that Uwe are no afterndtsyes lo oui-of-sdiooi 
$u$j>cnsicrt/' Woi being sure that ihey approve of 
all thealiernaihres discussed in the handbook^ Uie 
MhOTS stress that mudi iSti>eiHis upon how tfiey 
are adapted end irnpiemenied by thosein authority. 

The Least Resuictive Alternative 

The alternative te^niques %vhich are dis 



cussed beiow-reasoning with the student^ 
"cooling-off'' rooms^ spea^A intervention %vithin a 
regular dass« and spedaf Intervention in sepmte 
progrsms-represent points on a contlnt:um 
ranging from negligible to considerable intenren- 
iton in the normal life of the individual. Develop' 
sntni of the least restrictive alternative should be a 
guiding principle, integrating children with special 
needs (includirtg chikken with behavior dts^ 
orders^^} into rc^lar classes as much as possible 
("mainstreaming") and into an environment as 
normal as poisIWe ("normalization") reflect 
growing education and treatment trends.^^ In 
some ^'tuations there h even a Jegal basis for 
asserting a right to a Jess restrictive alternative 
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Reasoftifig with tfic Student 

Jti a w^^iii ^ticlc,^^ V/«lliam Glasser offers 
cug^estfons for teachers dealing with dfsrtjptive 
chiJdren, the first seven of vyhich do not necessi 
tate removal uotn class. These include su99estk)ns 
for how to reason i,viih misbehaving students. 
Sorne persons wifl consider it futile to reason with 
dtsfupttve students, but this apj^oach is often 
discarded too quickly. One principal contends that 
strict authoritarianism by sdiool administrators no 
longer works, and more time and effort should be 
devoted to reason and discus»on. She asks three 
questions as a matter of course: ^Aliat dkJ you do^ 
VVhy did you do it^ What do yo^j think shoukl be 
the consequences'^® 

"Coolffif-Off " Rooms 

?.1any schools repor: successful implementa- 
tion of "cooling off" or "timeout" rooms. Mr. 
Glasscr suggests a non punitive atmosphere, with 
perhaps a comfortable comOx, and books and 
magazines around the room.27 jfj^ name 
indicates^ this is a place v.-here the student can go 
to cool off or take some time out-an alternative 
to the regular classroom for the rest of the period 
or however long it takes to unwind. Such rooms 
differ from the Isolation booths mentioned above 
in being less confining and generally having a less 
punitive quality. Usually the teacher decides when 
the student needs this kind of ?n-school sus- 
pension. One school in lov.'a has worked out an 
interesting variation for a frequently disruptive 
thineen year old boy, the principal, teachers^ 
parents and the boV have agreed that vvhenever the 
boy feels he is losing control for whate\.*cr reason^ 
he is free to leave the class and spend the rest of 
tfie period in the cooling off room. 

Special Intenrentton With 
Regular Qass 

For some situations, in-school suspension 
utilizing a cooling-off room will be sufficient, but 
many disruptive students vv;ll need more* than a 
room in which to sit by themselves. Their aggres> 
sion, hostility, apathy or other Symptoms of 
problems may necessitate some kind of special 
professional intervention. Whore a student's be- 
havior is determined to be serious enough to 
justify this kind of intervention, removal from 
regular classes is not always necessary. In fact, it is 
usually educationally preferable to enroll students 
in regular classes and provide help on an individual 
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€t small group basts. 

Or. S3muc4 Kirk notes that if the regular 
classroom teacher cannot handle the problem 
%vithout hel^, there are at least two otfier regular 
dass^terratives: ilj psychok>s^sts, sodal vwxkcrs, 
counselors, prances and otfiers help die teacher 
better understand the child's needs, but major 
treatment responsibility remains with the class^ 
room teacher: and 12) itinerant teachers such as 
speech clinicians^ remedial reading teachers, and 
chik) therapists come Into the classroom to assist 
the chiki in adapting to the regular class. If 
asststifig the child in the regular classroom disrupts 
the educational process for other children, a 
resource room to which tfie diild is assigned fcM- 
part of the day for special help may be advisable. 

In their study showing significant academic 
gains and behavior^ changes for b«#iavior prdbleni 
children in a part-time resource room supplemen- 
ting their regular second through sixth grade 
classes, Glavin, Ouay^ Annesiey and Werry Outline 
some of the reasons (in addition to lower cost) for 
preferring this ki:id of approach over full-time 
separate classes: 

It has been observed for some time 
that many chikiren who are referred 
for dismptive and other deviant be- 
havior are problems in ttie regular class 
for only a part of the school day 
CKounin, Friesen & Norton, 1966; 
Long, Morse & Newman, 1965J. These 
disruptive episodes may, in fact, be 
related to the child's academic difficul- 
ties. It shouki also be noted that 
behavk>r problems in a significant 
number of children do rK>t persist over 
time even in the absence of formal 
intervention (Glavin, 1968; Shephard, 
Oppenheim, & Mitchell, 1966). 2*"**h 
of these factors make questionable the 
need for full-time placement outside 
the regular class with the con- 
comitant labeling and extrusion 
pherwmena.^® 

Another study reported by Glavin supports 
earlier studies which show "sponuneous improve- 
ment" of approximately 70 percent of children 
mitially screened as behavior problems. Glavin 
states that these results should not lead schools to 
a non-intervention policy^ but rather to play a 
prominent role, especially since some of the 
studies indicate that a major reason for spon- 
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VMOiss smijrovemeni was ihe child's progress in 
dcademic iwid oitiw sdiuoi la^s. Glavin's study 
suggests that m&si children identified as behavior 
problems do not need to be removed from regular 
ddssrooms. 

Special intervention: 
Separate Programs 

The behavior of some students Is, of course, 
so disnjptfye and extreme that fuH-time separation 
from regular classes is necessary. But rather than 
providing a ba^s for ignoring the problem through 
exclLiSton, behcvior vyhich is found to be so 
extreme as to lustify foil-time exclusion from 
regular class^^ should tr^ger special efforts by the 
scfiool to find an appropriate educational alterna^ 
tiv^e. Some students will need some highly indi- 
yidualued help» perhaps in a hospiul or residential 
setting. Others will be able to benefit from 
separate classes. There are a ruimber of educational 
strategies virhich might be used in separate pro- 
grams with students with behavior disorders. Dr. 
5a«T)ueI Kirk identifies six educational stra- 
tegies: CI) psychodynam'ic, (2) behavior modifica- 
tion, (3) developmental, (4) learning disability, {5} 
psychoeducationai, and (6) ecological.^^ 

The major emphasis in the psychodynamic 
approach is on treatment through psychotherapy 
Vi^ith educational aspects as secondary. The focus 
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of the treatment is to remove the "underlying 
causes" for the behavior, usually thought to 
originate in traumatic childhood events which are 
subsequently repressed. Dr. Kirk notes, however, 
that "because of the length of treatment, the 
questionable success of psychotherapy (especially 
in children], the expense involved, and the lack of 
trained personnel to implement the model, its 
widespread use is seldom found outside psychiatric 
hospitals and psychiatric residence centers."^^ 

Proponents of behavior modification admit 
that complex historical events determine behavior, 
but they emphasize changing the child's response 
to his present environment rather than recon- 
structing the past in order to effect changes in 
behavior.. Behavior modification programs are dis- 
cussed more fully below. 

l}^t developmental approach stresses atten- 
tion to a sequence of educational goals, each of 
which must be mastered before the student is 
ready to deal with the next. The sequence of 
educational tasks developed by F.W. Hevyeit can 
be summarized as follows: (1) attention, (2) 
response, (3) order^ (4) exploratory, {5) social, (6) 
mastery, and (7) achievement. Hewett has imple- 
mented his approach in an "engineered classroom" 
divided- into three work sections ("mastery", 
"order" and "exploratory" centers) corresponding 
to levtis on the developmental hierarchy. The 
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• "engineered classroom", according to Hewett, is 
basically a launching technique for children who 
fail to "get off the ground" in school, and 
probably should be limited to one semester.*^*^ 

Psychoeducitions/ strategy involves an 
equally balanced educational and psychiatric pro- 
gram. The goal of intervention by the teacher- 
therapist team, as described by Kirk, is to inter- 
rupt a cycle started when the child does not 
possess certain social and readiness skills, cannot 
meer" externally imposed demands, resulting in 
internal anxiety and frustration, leading in turn to 
maladaptive behavior which will be aggravated 
unless the essential coping skills arc learned. 

The ecological approach rejects psycho- 
tfierapy and behavior modification because they 
concentrate on changing or adjusting the child to 
fit the environment, rather than focusing on the 
need to change the child's environment as well- 
Thus an ecological program might also try to 
modify the anitudcs of the home, the school, and 
the community in the belief that they join with- 
the child to form a small social system ("an 
ecological uni;") constituting the problem. The 
possibility that the school environment might need 
to be changed as much as the child is discussed 
below in a separate section. 

Although it is often difficult to determine 
whether a behavior problem causes poor academic 
performance j)r poor academic perfo/mance causes 
the behavior problem, they certainly reinforce 
each other. Effective compensatory work on the 
so-called learning disability (reading, writing, spell- 
ing, etc.) tends to improve conduct as well by 
closing the gap between the student's capacity to 
perform and the requi»"ements of society. 

Sometimes both poor academic performance 
and behavior problems are caused by perceptual, 
auditory or other specific learning disabilities, and 
direct intervention to remedy the handicap <vill 
also have a positive effect upon the student's 
behavior. As is the case with other handicaps, an 
effective educational program is unlikely to be 
designed without an accurate diagnosis of the 
underlying problem, and failure to identify the 
problem can result in misclassification of a student 
as mentally retarded or emotionally distiirbed.^^ 
A number of recent federal- court deci- 
sions^^ have held that exclusion from education 
because of handicap is unconstitutional. Behavior 
which is serious enough to justify expulsion from 
school may constitute a handicap within the 



meaning of these decisions, and/or make the 
student eligible for special education unden state 
statutes.^^ In such cases^^alternative programs 
would be a legal obligation rather than simply 
good educational policy. 

Criteria to Evaluate Alternatives 

The authors of the "Alternatives to Suspen- 
sion" handbook mentioned above suggest applying 
the following criteria in judging any program or 
technique which is supposed to provide an alterna- 
tive to exclusion from school. 

1 - Is there real evidence over a period of 
time that, the number of suspensions are actually 
reduced by the use of the alternative program or 
technique? 

2. Does the alternative program or tech- 
nique truly help to meet the needs of the students 
who would have been suspended? Does it help 
solve the problem that led to the disciplinary 
action? 

3. Is the student making genuine academic 
progress at a le vel which is appropriate for him/her 
if participating in an alternative program? 

4. As a result of the use of.the alternative 
program or technique does the student begin to 
develop greater self-discipline? 

A fifth criterion (perhaps only a clarification 
of the second) should be added; namely, does the 
alternative infringe upon the student's dignity, 
privacy, free expression or other civil liberties? 
This question is raised because some of the most 
effective alternatives to exclusion incorporate be- 
havior modification techniques which may raise 
serious legal, social and educational questions. 
While greater experience is' necessary to draw 
general conclusions about the desirability of be- 
havior modification programs, the following sec- 
tion discusses some programs reported as success- 
ful, and identifies -some problem areas which 
should be considered in any determination of 
whether to develop, refine,°or discontinue a 
particular program. 

Behavior Modification Programs 

Behavior modification programs seek to 
change behavior by arranging the events in a 
learner's environment so that he/she responds in a 
desirable and predictable direction. Behavior is 
modified by offering rewards for acceptable be- 
havior (often taking the form of a token economy) 
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and by withholding rewards for unacceptable 
behavior (or in some cases, punishment'^ Many 
educators have reported, success with various be- 
havior modification programs. 

Bright and Vincent report successful results 
with behavior modification techniques in the 
Juvenile Achievement ^Center School in^Waco, 
Texas.^® This individualized program was pro- 
vided to students between the ages of 1 1 and 15 
who tested at least two years below grade level and 
exhibited socially maladaptive behaviors that would 
prevent them from succeeding in the regular 
school program. Staff members use a micro- 
economy as an incentive system to positively 
reiniforce student academic performance and social 
behavior. Positive academic and social behaviors 
earn students points which can be converted into 
money for purchasing reinforcers (such as craft 
materials or a game of pool) in a student- operated 
store. Students are not allowed to remain in the 
program beyond three semesters, and a report by 
counselors In the sending school districts indicated 
that the students functioned adequately upon 
returning to the public school environment, with 
over half of these students showing few, if any, 
maladaptive behaviors. 

Positive academic and behavioral gains using 
behavior modification techniques are also reported 
by Glavin, Quay, Annesley and Werry.^^ The 
Temple University Resource Room Project incor- 
porated a token economy as a reinforcement 
system for elementary school children referred by 
teachers who considered them extremely disrup- 
tive or overly .withdrawn. Two of the • three 
referring schools were in low socio-economic, 
majority black areas. A resource room supple- 
menting regular classes was developed as an alter* 
native tO' special class placement. Children in the 
experimental group were scheduled for a resource 
room program during^ those periods of the day in 
which they were functioning least effectively in 
Ihe regular class. Since behavioratly deviant chil- 
dren usually have academic deficiencies either as 
the cause or the effect of deviant behavior, the 
reinforcement program emphasized academic re- 
mediation in a structured classroom situation. The 
experimental group made significantly greater 
gains in reading vocabulary and arithmetic fun- 
damentals than did a comparison group. As to 
behavioral changes, Glavin et al.,. conclude that 
"while the children's behavior can be changed 
rapidly and dramatically in the resource room 
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situation, generalization into tfie regular classroom 
does not occur automatically, but requires^deli- 
berate attempts to generalize this improvement 
into the regular classroom."*® 

An interesting variation of these programs 
has been developed by Graubard and . 
.5 Rosenberg.^1 They teach students how to change 
teacher behavior by using behavior modification* 
techniques. Seven children, one black, two white 
and three Mexican-American, aged 12 to 15, who" . 
were in a class for children considered incorrigible 
were given instruction and practice in behavior 
modification. They were taught various reinforce- 
ments to use in shaping their teachers' behavior. 
They learned to reward positive teacher behavior 
with smiling, making eye contact and sitting up 
straight; and to discourage negative teacher be- 
havior with statements like, "It's hard for me to 
do good work when you're crosr with me." 
Graubard and Rosenberg found that the teachers 
responded much more positively towards the 
students, many of them feeling that the engineer- 
ing by the students created a more positive 
working environment by eliminating cutting and 
' sarcasm.. 

Rosenberg contends that students can also , 

use these techniques to resolve problems with their 

classmates: 

We can teach kids systematically how 

to make friends, how to get along with 

other students ... If they're being 

teased, we can teach them how to 

extinguish that permanently. If 

they're getting in fights, we can teach 

them to use basic learning principles to 

get the same thing they were trying to 

~ get by fighting.*^ 

He describes their approach as folloWs: 

The revolutionary thing here is that we 

are putting behavior-modification 

techniques in the hands of the learner. 

In the past, behavior modification has 

been controlled more-or-less ,by the 

Establishment. It has been demanded 

that the chHdren must change to meet 

the goodness-of-fit of the dominant 

culture. We almost reverse this, putting 

the kid in control of those around . ^ 
him.*3 

The reversal is not complete as their approach does 
in fact change the behavior of the students; the 
outcome is not necessarily cynical, as one might 
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expect, because Graubard and Rosenberg stress 
learning to praise teachers with sincerity. 'They 
had to sincerely mean it so it would be accepted 
by the teacher as ah honest statement of a kid's 
feelings, not as smarting off."^^ Thus the. teachers 
who remained convinced that the projects had^ 
changed the students rather than themselves were-^ 
at least partly correct. 

While many educators report success with 
various behavior modification- programs, others 
pomt out problems. They say that behavior 
modification makes discipline a system of rewards 
rather than progress toward mutually established 
and worthwhile goals; that it undermines iriternal 
control by emphasizing external rewards; that it 
encourages mercenary rather than reasoning indivi- 
duals by substituting pay-pffs for reason; that it 
encourages students, to "act" as if they were 
learning in order to obtain rewards; that it 
emphasizes short-range rather than long-range ef- 
fects. These <and other criticisms of behavior 
modification programs are outlined by Lindsey 
and Cunningham/5 

The goals of behavior modification programs 
deserve as much scrutiny as their methods. All 
behavior modification progranris anempt to change 
behavior towards a norm-a norm which many 
persons may legitimately refuse to accept. This 
raises the question of whether it is always the 
student who needs to be changed. 

The School Versus the Student as the Problem 

Any reexamination of suspension policy and 
in-school alternatives should begin with some 
honest questioning, about whether the school 
environment is more a cause' of the problem than 
the student. As is implied by some of the NEA's 
suggested solutions, in some situations the educa- 
tional environment rather than the child should be 
changed. Many educators believe that schools can 
tolerate much more disorder than they think they 
can; in fact the strict control characteristic of most 
public schools often not only fails to serve an 
educational purpose but in fact does the opposite. 
Thus the late Edward Ladd argued that it is 
counter-educational for schools to impose on the 
lives of their students a degree, of orderliness 
("prescribed curricula, assignments, miriute-to- 
minute schedules and the hundreds of 'do's' and 
'don'ts' confronting students at all levels"^^) 
which is enornfiously greater than the orderliness 
found In the real world outside school walls.^^ 



Quite aparPfrom the educational validity of 
rigid, controlled educational environments, one 
report emphasizes how they can cause misbehavior 
Ci^emotional disturbance in "normal" children. 
For the so-called "normal" children, a^ 
certain amount and type of mis- 
^ behavior is expected. If, as educators 
and psychologists tell us, much of the 
misbehavior is due to an educational 
system that dulls rather than excites 
children's minds, then only a restruc- 
turing of the educational process will' 
solve this problem. . . [I]t is impor- 
tant tOj recognize that "normal" chil- 
dren may develop hostile and aggres- 
sive behavior patterns if school author- 
ities respond to them too severely or 
inadequately. In fact, such responses 
ma^ cause the "normal" child, over a 
perjod of tim^, to become emotionally 
drsturbed.^® 

Many normal students react adversely to what 
they consider the pointless exercise of authority 
within the school, treating them as subjects, rather 
than persons. To say this is not to deny the need 
for authority or learning how. to question it in a 
constructive manner. As Ladd said, "to be sure, 
part of education is learning to take orders, but 
this learning can take place best if the obedience is 
to orders reflecting the lirpits and requirerrients of 
real life and not to order^ especially created for 
teaching obedience."^^ 

Teachers of course are a crucial part of this 
school environment. A study^^ by Rubin and^ 
Balow suggests that teachers are oriented to. a 
range of expected pupil behaviors mucj) narrower 
than, typical behavior patterns of normal young 
boys. Noting the rigidity of the traditional medi- 
cal-categorical system of identifying handicapped 
children, the authors define educational handicap 
in practical behavioral terms as the inability to 
adequately rfieet the demands of t^e educational 
systems. Using this definition, they asked teachers ^. 
to identify. a sample of boys and girls in grades K-3 
with learning' and behavior problems requiring 
•special educational services. The teachers identi- 
fied 41.1 percent of the children in one or more 
problem categories,^^ with special placements. or 
special services having been instituted for 24.3 
.percent of study subjects. Even with the expanded 
definition of educational handicap, the percentage 
of identified children is surprisingly Ktgh because 
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aH sublets had bee») tested prior to school 
entrance and were essentialty normal on sodo- 
economk:, medical, Intelleaual, and^choo! readi- 
ness charaaeristics. -The results lead Rubin and 
8ak>w 10 the Mkming conclusions: 

The findings surest that schools and 
teachers are oriented to a narrow band 
of expected pupil behaviors vvhlch are 
not consonant with typical behavior 
patterns of young boys; any pupil 
outside of that fiarrow range is treated 
as needing ipedal attention. . . The 
large proportion of children identified 
by teachers as needing special educa* 
tional services raises serious questions 
about the ability of our educational * 
system, as presently organized and 
conducted, to adequately accom- 
modate tfie broad range of individual 
differences found within the typical 
school population. Clearly these data 
suggest a need for diagnostic and re* 
medial procedures directed toward 
school systems at least equivalent to 
those directed towards school chil- 
dren52 

While there is evidence that teachers can 
reliably arid validly report overt, discrete aspects 
of student behavior,^^ some studies have reponed 
that the behaviors of students that disturb teachers 
most are those that are different from their own 
beliefs. One study^^ .by Kay' & Lowe lends 
support to the conclusion of several authors that 
teachers resent most behavior which interferes 
with the/r programs, their ideals, and thefr be- 
liefs.^^ Noting these studies, a report by the 
Council for Children with Behavior Disorders 
(CCBD) concludes that "behavioral deviancy 
appears to be in large part a reflection of the 
attitudes of the faculty rather than trie behavioral 
aiteria related to the education or safety of 
childrcn/'56 

Since attitudes are so important, in-service 
training for teachers and other school staff in how 
to respond to disruptive behavior in a productive 
way might well supplement development of alter- 
native programs. The alternatives listed ,by the 
NEA (see box on p. '61) irxriude a number of 
suggestions which are directed toward creating a 
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school environment wff^ch will produce fewer 
disdplinary problems. 

Safcguartk: Due Prooc» and Con i an t 

This artide has noted that some alternative 
programs may entail unaooeT)table behavior 
control, and that individual liberties may be 
infringed by programs designed to bring behavior 
into conformity with a preoKHseivcd norm. Where 
these programs take the form of separate datses, 
their ¥ery existence may malce schools and 
teachers more willing to give up on a student 
within the regular dass framework. Some persons 
woukf argue against developing alternative pro- 
grams for these reasons. Given ttie need to address* 
many of the problems underlying disruptive befiav> 
lor, however, a better approach wouM be to 
develop safeguards to minimize the dangers. 

Central to any alternative program shoukf be 
due procesi determinations, and a parentil/scudent 
option for exclusion rather than the proposed 
alternative. At least as much due process shoukf be 
provided pnor to "in-sdiqol suspension^ as for 
traditional suspension in order to^ avoid inoorrea 
or arbitrary determinations of misconduct. Sof|ie 
of the students who were placed in ttie small 
plywood booths mentioned at the outset of this 
article, for example, may have tteen right in feeling 
that they did not do anything wrong. And 
certainly,, any alternative which takes the student 
out of regular classes for an extended period (say, 
ten days or more) shoukf be preceded by the kind 
of formal due process required prior to expulsion 
from school. 

Consent of the parent, and of the student 
after a certain age,^^ is perhaps as important as 
the due process hearing itself. While a consent 
provision raises the usual ^difficulties such as 
whether the consent is informed arid at what age 
the student's prefereruse shoukf prevail, on balance 
consent which can be withdrawn at any'.time is 
necessary to insure against ojnacoeptable forms of 
behavior modification, schools which are perceived 
as juvenile prisons, etc.^^ The due process hearing 
shoukf relieve the parent/student of any com- 
pulsory education requirement where they find 
the alternative unacceptable.^^ 

Voluntary attendance may be especially 
important if a program for students with behavior 
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disorders i$ to succeed, but the argument can be 
made lK)th wys, for example^ as noted above^ 
inost behai^ior mod!fk:ation pro9rams« operating 
on the principle that student motivation is a 
prerequisite to learning, incorporate incenti^ 
systems such as a token economy. Thus It nvght 
Iw argued that a student should be compelled to 
attend so the incentive system w^i have a chance. 
But feais such as unacceptable stigmattzation and 
behavior control outwei^ this consideration. At 
least until there is some experience showing that 
the educational alternative are desirable and 
imuld continue to be so even on an Involuntary 
basis, the parent/studem should be given the 
ultimate responsibility for deciding whe#ier or not 
to take advantage of the alternative. This pnndple 
is incorporated in ft»e suggested approach to 
disciplinary proWerhs set forth In the next section, 

Sufgeiled ApproMh to DisctpiinMY PkoUem 

1. When a student is charged v»th disruptive 
behavior which the teacher cannot handle Infor- 
malfy« the teacher informs the principal or other 
designated person virith expertise in disciplinary 
problems. 

2. The prindpal or designee informs the 
student of the charge and, if denied, pernNts the 
student to tdl his/her side of the story. Th» is not 
meant to be an informal hearing, Just a ch»ce for 
the principal or designee to learn more about the 
situation and decide how to proceed. 

3. If the principal or designee^ determines 
a need to remove the student from the regular 
class, he/she sends the student to a "cooling^ff" 
room for the remainder of the period. The 
"cooling-off" room should have a non-punitive 
atmosphere, and be appropriately supenrised, per- 
haps by the designee, if more tfian one student is 
using II 

4. The principal or designee arranges a time 
and place to get the teacher and student together 
to discuss the problem and attempt to work out an 
informal solution. 

5. If in. the judgment of the principal or 
designee, the preceding steps are insuffident to 
resolve the matter and exclusion or some kind of 
alternative may be advisable, he/she notifies the 
parent or guardian. 

6. For reasons disciissed in the preceding 



section^ the notice to the parent or guardian reads 
as follows: Your son/dau#iter {name| has Siecn 
chafed with disruptive behavior by {person mak- 
mg charge] today^ {date}. The disruptive behavior 
involyed flirting with John Doe in En^ish ctes] . 
We sent jfname] to our coolingH>ff room for the 
remainder of the period. 1 am recommending 
development of an alternative to suspension for 
{name) lo help deal with this problem, or a 
suspension for (five days]. We vwll have «i 
informal hearing on {date and time] at {place] to 
determine the vaiiciity of the charge and appro- 
priate dfspofition of this matter, ml wouki 
appredate your attendance. At this heanng the 
person making the charge will be present, your 
son/daughter will have an opportunity to idl 
his/her side of the story, {spedfy other proce- 
dures^l to be followed at the infonnal hairing]. 
According to school board policy, if {name} is 
found guilty of dtsrupttve behavior, we will suggest 
an alternative to the suspension period. If for any 
reason you think that suspension is preferable to 
the alternative, you can cfioote suspension. 

7. To the extern pracuc^, the principal and 
other school personnel wodc with the parent and 
student to develop a mutually acceptable 
alternative to exdusion. 

This approach is designed primarily with 
suspendible offenses in mind. If the principal is 
recommending expulsion, more elaborate proce- 
dural safeguards will be necessary.^^ In such cases, 
separate meetingi for a dtle process hearing and for 
developn>ent of an aitemattve will probably be 
necessary, and both may rtquke a comprehensive 
evaluatkN^^ of the student. The same general 
approach-giving the parent the choce of an 
educational alternative to exdusion if there is a 
due process determination of exdudable con- 
ductr-is applicable to and recommended for 
serious discipltnary cases which might result in 
expulsion. In fact, one state has recently enacted 
le^'slation requiring this kind of approach for all 
its public elementary and secori^ry schools.^^ 

This approach to .disdplinary problems will 
not work without good faith efforts by the school. 
School officials could suggest alternatives which 
are obviously more harmful than exdusion, or the 
teacher($} could easily subvert a well-designed 
alternative in order to pressure the student into 
"dropping out" or the parent into exercising the 
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excUmon option. And of course the student or 
parents cooid cOfMkate an already difficult tasic 
Sdiooh obviously wiU notbeaMeto^Mmton tf^e 
fUii cooperation of many of these students. And 
parcms wilt sometimes refuse to oooperace.^^ But 
even i«hen the parental response is totally un* 
reasonable^ denying furttier education to the stu- 
dent because of the parent's actions folates 
fundamental prinaples about not punishing one 
individual for another's misconduct.^ 

Some educators have criticized tfie Supfeme 
Court's decision in Gots v- Lcpei as another 
judicial decision diverting to disciplinary matters 
the time and effort wtWch should be concentrated 
on tfie educational process. Most educators^ how- 
ever^ would probably agree with the Supreme 
Court's observation two decades ago that one of 
the purposes of public education is to help the 
student adfust normaiiy to Ms erwironment.^^ 
Schools avoid their responsibility to educate wtien 
they exclude students who do not adjust naturally 
to tfieir environment. Helping such students adjust 
is part of tfie education scfiools must provide. And 
in so doing they must be sensitive to ttie individual 
liberties involved, wtiich includes a recognition 
that the object of adjustment mi#it be the school 
environment as well as the student. This article has 
outlined a number of alternatives to exclusion 
which need not interfere with the rights of other 
students to an education. Some of the alternatives 
will cost more in time, effort, and other resources^ 
but the long-term social cost will be much higher if 
we do not educate students because they have 
behavior problems. 

FOOTNOTES 

' 95 S.Ci. 728 (19751. 

^ Reported by Jilf Landes in The Hsrtford Times, 
November 21, 1974. 

3 '"This prootdure h needed, the ptycholofist says, 
if the chiid is to stay in the regular pror«m. In some 
UftMn arets, hovwvcr, tNe fMrent is toM bluntly that 
unleti the child receives treatment (i^.. medication), he 
vmK face suipension or be transferred to a «>eda( program 
for the emotionally disturbed. , . . The school often 
refers the child to a doctor «4to speciaiim in learning 
disebilit^ and routinely uses drugs in his treetment." O. 
Ofvoky, 'Toward a Nation of Sedated Children/' Lmrn- 



My iMerdi 1973) at 10. See generally the J ps ciH rtoort 
on bchavior-4M»ifi^ drugs wnM I mwm^ ^i f itr Sn £4t»cMi^ 
at 

In xhis troublW«f arei «i4»ere the madical mdmoe 
and aducMionM issues are so c o m pl f M^awdiwi4>eri!p^ 
are sub>>ect lo uwusuii prenure so i i^i mTt to j w e dic ai io n ^it 
'S tipicially iHiportaiH M preeedural saieguards a«c 
de ^ dope d to MMre that parental oonecnt lo medkaiion 
lor tfie diild ts inforimd and within duretf * Also^ it 
should be obviOus Umm inffw notes 5*7 that Oflly ouJfiOcd 
doctors f p ielerabt y not school em p l oy aei or relerecsl 
should labd chddren as in ff»ead otf bthavior-modif)^ 
drufs. 

^ See. ejL, CJC- Connors, tt aL, Deaitro« 
an^phetamfne SuHate in Chtldren with Learning Dis« 
ordersr 21 Atchimet CentrM Ps^ehmtry 1t2'l90 
II9S9I: Connors. TsycholofCBl Effects of Sitmu- 
lant Orufi in Children nwth Mini m al Brain Oysfunciionr 
49 PediMncs Itnnm I1972I: U Eisenberi. The Oinical 
llM of Stimirfant Dn*|a in ChSMrcnr 49 / Vi a K a c r ^j 709*15 
119721. A biblipfrtphy o( such articles can be dbcainad 
from the Center for tanrand Education. 

^ Compare tfie foiloMwie- 

"The fact that shese dysfunctiorvs 
(hypedcinetic bchaMoral dtsnirbenocl ranfe 
from mild to a aw ere and have fM-underaood 
causes and outcomes diould ^wr obacwre the 
neorsMty for akiHed and special inter- 
yent i o n s. Tfie majority of tfw better knoiMi 
dfteaMB-from cancer and diabetes to hyper- 
tension jimilarfy have ut^kt^omn or multipk 
causes and consequence. . . « Vet useful 
treatment pfo ya ms fiave been developed to 
alleviate ttiese conditionsr Report on "Con- 
ference on Stimulant Orufs for Disturt>ed 
Sctioof Children/' % Ineqt^ity in £ducMk>f» 
14,15- 

"Ttie Medical Letter on Dntgs arxf 
Therapeutics/' a co«Kervaifve« non-firofit 
publication aimed ai dtnicians« descritMS tfie 
dau on ttie use of amphciamSne>type drugs 
on children as "meager'' and goes on to 
charge cfiat ''tfiere are no adequately con- 
trolled long^m studies of tfie use of stimu- 
lants on noninstitotionaliie d hyperactive 
children with IQs In ttie normal range wfio 
have only mild naurolo^cal abnormalities. 
Yet it is in such children tfiat itie diagnosis of 
'minimal brain dysfunction' H most often 
made and for vtfiom ampfietrnines may be 
prescribed. . . Oivoky^ supr^ note 3, at 
10. 

^ "So common and so tviileadinf 9rt these symp- 
toms that some doctors estimate that less tfian half of the 
children labeled hyperactive by teachers and sent for 
special treatment are in fact hyperactive." Otvoky^ supf» 
note 3« at 8, 

The "Conference on Stimulant Ot^y supra note 5 
at 1 states tliat ttiere is no sini^ diagnostic test and the 
dUgnosis should be made by a specialist. "In diagnosing 
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ftO«« slat suniAT hihMfKiA s%*mg^otf% tnty be <Sge lo 
Othtf «IJ<*s»<« or so fcitSrvdy Smi^ cjMises. Sttcmx^y 
da^en ma^r Hm dilficultir MinUiAin^ Mtta^ 
iton and moior awvot because c* a period oi sis^s m 
Kliool or at home. Ii ts Mnporunt Jo recognkz^ tht child 
yklwM *fi»l»eftt«on and reitSeuotss may be cJci«d hy 
fcun^ftf, poor :«»diiASL overcsoAdtd dmroomifbr Udc of 
«HK»mund«f i>y f«Kh«s^s or p»r«rtis, Ffw%trat«d adtrfts 
gmcims JO a clii»d *w*io docs not rwsei linsir staodsrdf can 
«xa9^yate Jh« s«fmf*car)ce ol occationat Hiatfcntion or 
r«stl«c«m$. Above all« the iMxinal tboU»tnot of childhood 
iNouVJ not be confuted wdi she very ipedal problentf ol 
the ai«ld wiih Ityperkmetic behavioral dtsorder^r 

^ •'The jfunt commonly uied of She 3t icrrm 
afipfied lo a grab^ set oi sympiorm found in yade 
school children is mtnmal tv^in dysfunction 
f««03 > -Myp«*}t*ne*«^,heo!hernvHipoputarandnHS. 
<M#d IM. H ofien used synonymously with WBO, or *s 
<<e*cnbed as the result of MBOr -And a ncMf one, 
particuZarfy favored by druf makers because ti vUll cover 
anything, funciional beha^AOr disorder." Dwoky. tuprt 
note 3« at 7. 

"The condition commonly ufied mimrfwl brain 
dysfunction-M8D-ii not easy to d«a9nose: Specialists 
spend from ux hours to three riays on itie dtafnosis," t 
tnequtiity in £duc*tton at 0. 

• CM Wetkly htpoft {Wov, 1, 1973) Ipubltshed by 
Community Nuuition Institute^ 1910 K. Si^ 
Waihinron O. C, 2000S}; Sen l=. f em^old. my >W 
0*9dMS Hypersctt¥e 11975). 

^ See. ef.. The Natfonat Welfare Bights Ogenixa- 
tion's Petition of April 2. 1971 to the Food and Oruf 
Administration "To Withdraw Appronal of Methyl' 
phenidate Hydrochloride fRitalml For Use in Hyper- 
Stineiic Befiavmr Disorders in Children." Petttton denied 
in decisfon of March 17. 1972. 

M.G.L. Chapter 71, sS48. 

See generally the regulations developed by 
H£)N. for the "Protection of Humm Subjects" vUiich 
limit Che nature and mediods of research funded by the 
Department. 3» fetUrM/ k^ur 11914 (May 30, 1974), 
See also the proposed supplementary regulations for 
children, prisoners, and t*>e mentally infirm. 38 /ed^ra/ 
/Veytffer 31 738 (November 16,.1973L 

The use of behavior modifying drufs raises constitu- 
tional questiOTK since "autonomy over one's own body, 
wfttiout intrusion of drufs which modify behavior^/io' 
maffer /tow if^tfici9t'-H a matter of ultimate personal 
concern." For possible substantive challenfes and pro- 
cedural $9lt9U9rik, see Roderidc U^tod and Paul 
Dimond, "Dru^ and Hyperactivity; Process is Due/' 8 
tnequsiity in CducMtfon 1 9. 

See generally the studies cited in the HBA 
Bepoet of tht Ts$k Forc^ on Corpofst ^nithment. tnf/9 
note 15. 



13 



mai la Mai«onal Education Assooation P^Ka/uon^ 
19723 at 17. 

^Our Mat»on*s SchcoH-A Heport Cardi rA** an 
School V*o3enoe and VaAdaitfa^** ^efimtnar^ B^port 
the SuiUcommitsee so Imest^faie Juvenile Odfnt^uency^ 
by Senator 8Vdi Sayh. Chairman, to ihe Commiitve on 
theJudiaaryof the Urnied States Senate lAprif 9. 1975}. 
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MCA Mtfioa^su^M note lS»t 29. 
filew Jersey, MaMadiusetts. 



Bducstion Ost/y (March 26, 1975) at 4. 
15 o 

fieport of the Tuk force on Cofpofi ^untsh- 



For example, P hi ad ri pha. PSttsbur#i^ San 
Francisco. P /o v i denc e , Oiicafo, lilew York City, 
WMbutston D.C 

^ In addition to xhe publicatioiv cited m this 
anide, see dke foStowin^ MEA publicatiom: Copifft With 
Oiffuptit^ Bttmriot^ OiKipfiii€ im a^OMummm, and 
Dadiptine Jtnd iMmmg: Att ItmUfY itf^^tt^^t-Trntcher 
JfSstiom$Hp€. The MEA Order Department is Jocawdat 
Academic Buildinf' Saw MiSf Boad. West Haven, Conn. 
QGS16. 

2' "Alternatives to Suapemionr ropr Sehooh 
iMay 1 975} (published by the South Carolma Community 
Rdations Profram of the American Friends Serv^ 
Committee^ 401 Cotumbia Buildinf. Coh^nbia. S.C. 
292011. 

22 

Kirk, note 31 at 389, defines behavior 
disorders as "a deviation from aye^appropriafe behavi<y 
which sifmficantly interferes with (Ij the child's own 
9rowdi and development 9odfor (21 the lives of others.'' 
He flummeri/es MX. Reynold's pyramNi of aliernatives 
for children with bcha««or disorders, starting with the 
least restrictive afternatim for most child^ at the base 
of the pyramid and more restrictive aHcrnatrvcs for a few 
children at the top: (1) refular datPoom altcmatiues, 12} 
rejular dass plus resource room, (3) pm-time specxaf 
dass, (4) full lime special dats. 151 epecial day school. (8} 
residential school, and 17J hoepital and school. M at 
412-415. 

See. e.#., H. Love. EOucMiffg ejtctption^ CNh 
dren in Befutsr Omirooan (19721; W. WMfensberger^ 
The ^ncipai of NofmsfiMtion in Human Senriews (1972K 
24 

The doctrine of the "lees onerous" or "le»- 
restrictive alternative" would permit inouiry as to 
wihether the state's legitimate purposes oould have been 
achieved by an alternative form of action that would have 
avoided significant iniury to the individual. See 
Csffington v. f9^^ 380 U^. » (1865); MinsUfi v. 
rej^er^ 384 U^. 305 (19881. See also Harold Horowitz. 
"Unseparate 8ut Unequal-The Emerginf Fourteenth 
Amendment Issue in Public School Education/' 13 
U.CL.A. U Htff. 1147, 1181 (1968): G.M.Struve. "The 
Less Restrictive Alternative Principel and Eoonomic Due 
Process/' 80 fUn0, U Re¥. 1483 (1987). 

For application of this prindjple to cases invohring 
public education, see ^ARC v. ^ennty/¥snis, 343 F, Supp. 
279. 307 (E.0, Pa. 1972) (consent agrement); and Mii/s 
V. District of Cofumbit Bd, of £<Um:,^ 348 F. Supp. 888 
880 (O.O.C. 1972) which provides; "Each member of the' 
plaintiff dass is to be provided with a publidy-supported' 
educational program tmt^ to his needs, within die 
context of a presumption that tmon^ the alternative 
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Tfce weir MwftcHmtw tTptcirf Eiiwotittq^^ctyiNS 

Hhoai mun proift m-Svptftor Court xhM r^yi^ pt»oe' 
jiMt "wOiM imimn^ t^wyr :*Kr he^Hli or sj^riy of 
tfic c#mW or sMbfUAUaUy dbrupc ih« profram for ofhtf 
studcflitf OhapMr Acts of 1972. 
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W iti a m GiMier. "A New Look 71 OtsoipiiAe/' 



UsmmfiX}9omim 1974}. 

^ ^fif%o<p»l ChrHune Wcfab Qu^d«d in an >rt>cie in 
73^ C lK wto A«c9r# on jMHiary 5^ l975.7«pr3A|cdiA 
TMMrAMtwi to Suipci»s«o«iJ^ note 21 * 
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"An Ex^tmenul B«soMrc« Room For Miavior f/obkm 
ChMr<n/' 3t CMOgniOft^i OWWnfn 131 fOaober 1971). 

^ At tht i«ry iMt. judl Mtfa« tn^icKO tiiM 
CMCtuMon from tdiool ^lovid be ol Utmmd duration 
rathtr ttitn parmanem. S o mt jote fiMims iMt capul* 
$«on CO the «nd Of ttic fchool y«ar« S«e« ef., the 
Connecticut staiute«/n^a note M« 

» A due he^io, k for ,hi« 

4leicrm«netion. ScerW^ note €2. 

Samuel A, Kiric, fidbcatrVif Emcepiionii 
CM^rtff {1972) at 402. The desoriptfon of these pro- 
framt vnhkli folfOMS in the text H hmtd on Kick's 
tummaries, pp. 402*>412. 

^ Ktrk« Mprs note 31 at 403. 

^ FJM. f^evveti, quoted by KkK Mprt note 31 at 

40t. 

^ Most schools have procedures whereby children 
jsuipeaed of havinf some kind of handicap can be 
refer/ed to professionals for evaluation. See /nfra notes 63 
and 05. 

'^^ Sce^ AjL, P^R.C, and iW/^ cascs^ ^i^a note 

24. 

^ For a discu«B«on of state arvl federal law 
requirinf public schools to educate diildren with behaMr 
problems, see Merle McCfunf , 'The Problem of tite Due 
firoceK Exclusion: Do Schools Hmtt a Contlnuinf Oblifi- 
;ion to Educate Children With Behavior ProblemKr'« 3 
Joumsi ol Lmi/9nd Edoc 49llOctob«r 1974). 

In the lonf run^ punidtment,, unlike remforce- 
ment, works to the disadvaniafe of both the punished 
or f w< ii m and the punishirtf a9ent. B.F. Skinner^ Wtkitt 
Two {I94t)at 183. 

RX. Br;9ht aiid J.L, Vincent, "JACS: A Behav- 
ior Modification Program That Works/' ^/Oe/ta>Can0«n 
(September 1973). 

^ Glavin et a/.^ sopr^ note 28 at 132. 
40 

/i/. at 137, 

Pmnutn Gray, Paul Graubard, and Harry 



Sio%€tim% ^Unit Brother u Cha n f int You," ^sycho^fy 
Tod*r i^^d^i I974h reprimed m Dis^plme Lesfff' 
jwfL jupra note 20 at S7~96. 
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l4Cat92. 
/at at 88. 



^ Mat 90. 

Bryan Undsey and James Cunnin t h am^ "Behav- 
4or Modrtficauon: Some Doubts and Oanpcrsr iVfta 
Xifimm IMay 1973)« reprimad in Oadpimesft^ L*»ming, 
JMP^ <»Ofe 30 ac B4-C6. 

^ C dw fd Ladd. "Alefidfy Ovtrupiwe Student 
Bet^wor and the Lefil Auctmiiy of School Off ioaH." 19 
J, ofP^^ic taw 209, 234 (I97l). 

This IS noc to deny that particular circumstanoes 
may require more control >n some sdioois and dassroomc 
than tn others. And a imi sMdems wsthin a cSaif n»y 
need more control than the maiorfty, and dius lack of 
conuol may reinforce beha n i or pr able ms in some cases. 

^ Tadc Force on C hi ldren Out of Sdiooi, The Wsif 
We Go Tm School: The ExdMaw of Chmoo «t Botton 
11971) a« 44. 

loie 46 at 234« nJBI. Some 
would take exception to Ladd'sview 



educators, hoviwe*, 
that "'part of 



side realities as unchanfeMe abMhM. 

^ R. Rubin and 8. Bafow^-^Uaminf and Behavior 
oasordevs: A lon^tudinai Study," 38 EMCOfitfOool OH' 
dm 293 COcoember 1971) (a study population of 967 
school childron yrades iC*3 m M inns i o ta l. 

One of the categories was titled ^behavior 
problems onSy^ 19^ percent of the boys and 134 
percent of the gkfs were kfentifiad as such by the 
teachers, id. at 298. 

^2 /dL at 298-99. 

^3 B, Phillips, Problem Behavior in the Ele- 
mentary school," 38 Chitd Development 895 11968). 

^ B. Kay and C. Lowe^ Teacher Nomination of 
Chiklren's Problems: A Rolaoantric Interpretation, 70 J. 
of r%fch. 121 (1968) ( a study of teachers of ^lildrcn 
grades in New Hampsbir*). 

/d at 122 and 127. See also C. Loutitt, a'micat 
Pivchoioff of emcoptional ChHdrm 236 (1957). Such 
conflicts often reflect sociaf<iaas differancas between 
teechers and pupils. See cjl. H. B e ck e r , ''Social Oaas 
Variations in the Teacher-P^ Reiationihip/' 7S J. of 
eouc. Soc 451 (April. 1952); R, Rist, rStudem Sod«i 
Class aiKf Teacher Expectations: The Salf-fulfillint Proph- 
ecy in Ghetto Education," 40 Henf, €duc /lef. 4f1 
(Aufust 1970). 

5€ J. Ra^l, R. Elliott, H. Grassman,and W. Morse, 
'The Exdasion of ChiMren From School; The Uri^t¥3¥tr\, 
Unidentified, and Untreated," (a report of the Coundl 
for Chiklren with Behavioral Oisordars) at 14, 

The d aniar of teachers and school officials ovar- 
reacting to minor instances of non<onforminf behavior is 
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fTMur -wi^ktti middle diam ^^tun ^ttOms 

imlibc u^^Mi sysi«ms. See dtioiMon of the ^tiptn 
icfiMnofiy an v. Oficmtfs^ 3?6 Sum. 1330 

should rox be if«4K«d M sofipljr iMreAul appendli^ts^ S*e 
ejL. ^Aol^ V. Csfpmt€f^ 4S9 R2tf t3f C7ih Gr, 19721 
K«^<e the courx h«M. imtr ih»s laclc of pwcetal 
coA$«Rt r^^ikn§ lenfihy male hair mm irrfieMamt^ «Mth 
fhe dijMRitflf opiniofi ecprcMAs the t oitfitiortai Ww. See 
jmcralhr the sptcul imcs on 'Hfhe Ri^w ol CtMnm m 
the AtPfv. £^ M€¥irw, Movcfnte- 1973 and febnwy 
1974. 

For one dfSCWM«on of ihe difficult question of when 
students shouU cxerose mm control over educMionaS 
decisions iMhich affect iheir Iwes. see tadd^ 'XSvii 
U»efties for Students--At What A§er 3 J. ofUw»n^ 
£dbc2SI Il974h 

^ Althoufh not often lit^fatad, an "educatkMiaT 
urotsram which ts a custodial "dun^pinf froui^ or 
otherwfse does not measure up to fiiMii«i«% adeouate 
standards may be unconstitutional. See M. AicOuof . ^'Oo 
Handicapped Children Have a Uyef Rpfht toaMinlmlly 
Ade<|uate Educationr'3 JL ofLaw^Educ. 153 11974). 

^ Seeinf/anoteM. 
fid 

^ If ii IS impractical for a third party to be 
introduced m ttiese early staos, die teacher mifht be ftven 
discretion as to when to send students to the coottnfoff 
foom. To prevent abuse, tfiere slKwld be a limit on the 
number of timesa teacher can send a student to this room 
without tri99erin9 due process procedures. And to hcfp 
resolve tfie problem, the teadter-student conference of 
Step 4 should be f eqcired each time a student is sent to 
the coolf ng-of f room. 

Go%s V. Lopez. 95 S.Ci. 728 11975). only sets 
^orth the minimum procedures required by the Constitu- 
tion. Even wfien a broad tnterpreution is given to Gost 
(see« e.f.. Peter Roos« 'Xrocf and Hbod; Due Process and 
Student Dtfcipline;' this ismc p, 42), these procedures 
m»y be inadequate given the autltority svfuemtt In most 
sctwols (see Paul Weckstetn. 'The Supreme Court and the 
Daily Life of Schools/' this issue, at p.49). feather than 
eK^andtng due process lequirements for Itf^oa-term 
p^kM%%, however, the auttior believes that a substantive 
approacfi^ts educationally preferjble: namely^ minimizing 
the harmful effects of suspension by providing opportuni* 
ty for mifce-up .«wrk and exams, expunging tfie disd' 
plinary action from the student's record at the end of tfte 
year, and providing alternatives to exclusion as <et forth 
in this article. 

While the Supreme Court did not resolve the 
issue in Gosr v, Lopei, most oo<irts agree that an extensive 
due process hearing with right to legal counsel and 
cross-examination is necessary prior to expulsion {long- 
term exclusion! from school. See,e,jL, Gfvenfv^^oe, 346 
Supp. 202 (W.OJ^.C. 1972); Tibbs v. Bosrtf of 



£dbcafi«i»^ 27S A^d 195 fSi^Mr. Cc App OW. M J. 
1971); OtMon v« Alabama Scacr S*ir^ •/ C^ucsi'mm^ 394 
F^ ISO fSOr.l9SI}«KdM<3«U^. 930 {19611. 
Ifi Mim V. O.C «*ar^ mf ^AicaMt^ 348 F. Supp.OOS 
119721. Judge Waddy sets forth aaparaie h aermg prooe* 
dures for 4ifciplm>ry exciu^on from sChoei Ht2-<3) and 
aii iy nm e n t toipacial rtmrr IMP -921. 

^ The parents a nd Kh oof may— n tacoftyn^iienawt! 
evaluation to d e t ai m Sn e wh e t h er the p ro posed f*e>ulsion 
constif uics exclusion because of handicap, or ahamattvefy 
in order to generate she informaciofi neoessar*^ lo design 
an ahematffve program suited to the smdent'r neads.The 
tuH core evahiation'' tm^imr^ in liawaghcwtts* special 
education iaw^ lor e xa mp le, includes (II physical. (21 
psychologScal^ Dl education^ and 14) hoc«e aiaesamems. 
See »nfra note 65 wtiere parents refuse to^:»ncent to sudk 
an evaluation. ^ 

^ On May 30. 1975. the Corjiecticut General 
AsaenMy pacaad "An Act ConeeriH^ Exchision from 
School for Disciplinary PurpoMS." (^tfbstitute House OiM 
No. 5650). The Act« hmr af«iu lyiquires a formal due 
process hearing prior lo expulsion^imits ewpuhion to the 
end of the school year, and ^rotnte: "Any pupil who is 
expelled SKeU be offered an4 alternative! educational 
opportunity during the period ^ ea^uhion, p i u wi d ed any 
parent or piardian of such pupil who does not choose to 
have his child amollad in an i^iei native pcogram ^laM not 
be subiect to the provisif!«e of section 10-194 (the 
oompubory education law! ^ the general statuses." 

^ A due process l%Wing vmH not convirtoe some 
parents shat their child it^t fauh. or that he/she should 
be lubjectad to the kind c< f uH-core evgl-jation mentioned 
in jvyura note 63. And iifsome cases school officials may 
question whetfier ttie pC-cnt is acting in the best inierescs 
<^ the child. One r«Wlution of situations involving 
possible parent /child conflict of interest is referral to a 
sodai services agency or to an indepen d em decision* 
maker. This kind of approach has been adopted in 
Mscaachusetts even tfiou^ the govarnini statute requires 
tite core evaluation fp go forward upon proper referral of 
ttie child^ without the need for parental consent. Mas- 
sachitfetts State Depar tm ent of Education. Policy State- 
mem «766-75^. i^>ued May 19, 1975. 

The law genially recogrsiaes che rteed for separate 
representation w sn ttie child's interests conflict with the 
parem's. See yntform Jy¥9t»ik Court Act (National 
Conference of -Commtsaioners on State Laws. 1968) 
(Apprc»ved by 'American Oar Asaocaation, 1968) Sec. 
26(a}; St^tdtr^ Juvtr^ih Couft Act (6ih ed, I960). Sacs. 
37 * 39. Ssf also M /a Hm*6tntm, 199 N.W. 2d 111 
C1972); ffi$ f V, Lew. 440 S. W. 2d 393 (Teir. Crv. App, 
1969); Heryi^fd v. Mtf, 396 F.2d 393^ 396 (10th Dr. 
1968). 

^^Cf. Su Ann v. PmHu, 495 423 (5 Cir. 1974) 
where the Court found a school board regulation lo 
violate subatamiva due process because it allowed sdioof 
children to be suspended for tfieir parents' misconduct. 
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(1954). 



if own v. BoMfd of Educstion, 374 US. 483. 493 
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V(B) 

Excessive Punishmenl 



Exc-^RsH'e punishncnt could be dcescd ultra vires, a violation o£ due process, or a viulation 
of the eighth a»cndaent» e\'en if the school rule vas icseli valid and the form of punishzaent 
specified. 

The ultra vires doctrine, discussed in full at Part II, supra , states tiiat school officials 
aay not do that vhich the legislature has not authorized thca to do. TJiey aust stay vithin the 
hcninds of their statutory authority. Thus, in a state vliere the law required a flag salute in 
school, the court refused tt> permit school authorities to expel children for failure to coj^iy, be- 
cause the la-f provided for no specific punishment, CorsBontfealth v. Johnson , 309 Mass. ^76, 35 2C.E. 
2d 801 (19^1).^ As another example of excessive punishxscnt being ultra vires, a state court has 
held that school officials have no authority to withhold diplozsas of students vho refuse to vear 
caps and gowns In a graduation cereoony, although those students ssay be excluded icon the ceresiony* 
Valentine v. Independent Sch. Dist. >.191 la. ilOO, 183 N.W. 434 (X921). 

Expulsion for an indefinite period of suspension »ay be regarded ^as ultra vires for being 
too harsh to bear any reasonable relationship to the misdeed. Holaan v. School Trustees of Avon , 
77 Hich. 605, 43 N.V. 996 (1899); Vayland v- Board of Sch, Directors , 43 Wash. 441, 86 642 
(190*6) (dicta); Cf._ Minor Cirl v. Clark County Juvenile Court Services , 87 Kev. 544, 490 P. 2d 1248 
(1971); Tavano v. Crovell , Equity No. 32699 (Mass. Super. Ct. ,Aug. 31, 1973). Permanent expulsion 
froa an honorary society and another student organization constitutes excessive punishment for 
violating school rules by drinking wine during school hours. Ector County Ind. Sch. Disc, v. 
Hopkins , 518 S.W.2d 576 (Tex. Civ. App. 1974) (dictum at 582). 

Excessive punishnent alght also be attacked on constitutional grounds. In a non-school case, 
the Supreoe Court reviewed punishnent In the context of the eighth aiocndiaent provision, prohibit- 
ing "cruel and unusual punishracnt." In Veems v. United States , 217 U.S. 349 (1910), the Court 
struck down 12 years of hard labor and deprivation of civil rights as an excessive punlshiaoitt for 

1. Soaetine later, of course, the U.S Supreaie Court found coDpulsory flag salutes unconstitutional. 
West VlrRinia Bd. of Educ. v. Barnette . 319 U.S. 624 (1943). 
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aaki^^ a false ^ntxv iijto a public r«4.*.>r4. Tht: Ceurt was* re^|uiring that puai&haent £**r criae shi^uld 
be gr«34uatcd ^ind pr*?purrii?jicd to tiie t'ffijasti. In another c^se» declaring unconstitutiiL^l a 
federal l-av kifiich jutherizisd 4?3qsatriati<»n of persons c0nvlct<:d by siiltary court ^rVial *}{ 
desiirtion, ti:e Court c<*aocntiid: 

The leighthj Aaendsent isusc draw its aeaning f roa the evolving standards of dec*.*ncy 
tSiat xwrk ihii progress of a isaturing society. 

Tro? V. Dulles . 356 t.S. S6, 101 {1958). 

Txicse Supreme Court cases should offer soac authority to the ^rgusacnt that student cisconduct 
should involve a sanction vhich is in proportion to the offense, or to quote Gili^ert and Sullivan, 
so that "the punishnent fits the crioe." 

The issue has arisen aost frequently in corporal punishaent cases. Vhere courts have peralt- 
ted corporal punishx&ent despite the eighth acendBent, they have required that it be reasonable and 
vithin bounds. See infra at pp. 323-31. See also Braclet v. tfilson , A95 F.2d 714 (8th Cir. 1974) 
(reversing district court dismissal of cox^laint: 

... it is sufficient that an excessive asaount of physical punishi&eht could be 
held to be cruel and unusual and therefore prohibited. 

See aUo N'elson v. Heyne , 491 F.2d 352, 356 (7th Cir. 1974) imone corporal punishaent can be ex- 
cessive); Karp v. Becken , 477 F.2d 171 (9th Cir. 1973) (saae); Frank v. Orleans Parish Sch. Bd. , 
195 So. 2d 451 (La. CC. App. 1967) (sanse); Calvay v. tfilliaason , 130 Conn. 575, 36 A. 2d 377 (1944) 
(same); cf. People v.3all , 58 111. 2d 36, 317 X.£.2d 54 (1974) (saoe; criminal charges filed). 

In school exclusion cases, substantive due process grounds say be useful, vhere the puni'sh- 
laent is so disproportionate as to be unreasonable and completely arbitrary. See p. 187, supra . 
Substantive due process would sees to be an appropriate ground for invalidating expulsion for 
saoking in the lavatory; or expulsion for a semester for snuggling beer into a football gaae or 
gettliig Into a scuffle on the school playground. The standard in these cases is stringent and 
difficult to xseet, for the burden is on the student to prove that the systea's rule or action 
vas unreasonable. Caldwell v. Cannady , 340 F.Supp. 835, 838 (S.D.Tex. 1972); Paine v. Board of 
Regents , 355 F.Supp. 199, 204 (W.D. Tex., 1972) .aff'd per curiam , 474 F.2d 1397 (5th Cir. 1973); 
Herman v. University of South Carolina , 341 F.Supp. 226, 232 (D.S.C., 1971), aff'd , 457 F.2d 902 
(4th Cir. 1972) (permanent suspension following sit-in "not unreasonable") ; see also DeJesus v. 
Fenberthy , 344 F. Supp. 70, 74 (D. Conn. 1972) (officials entitled to greater discretion on "merits" 
of a disciplinary matter than procedure). 

Students have prevailed in four federal cases with substantive due process approaches. In 
Cook V. Edwards , 341 F.Supp. 307 (D.N.H. 1972), the court Invalidated, on "substantive due process* 
grounds the ^indefinite expulsion of a student who arrived at achool intoxicated. The opinion 
balances the competing interests of the student and system. The court noted "that a public school 
education through high school is a basic right of all citizens," that the "indefinite expulsion 
may be the end of the plaintiff's scholastic career" and, based on testimony of the plaintiff, *'it 
is probable that the plaintiff will suffer some psychological and mental harm * . . *" In con- 
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trast, the c«art founi "nvi jshi^^-inj; that G*n^at Schcoi vili suffer any hans if che plaintiff is 
reinstated pending a final hearing*' despite twp prior suspensions and the superintendent's testi- 
aony that reinstatenent -«^ouid have a haraful effect on the sysccsa's efforts to cmbat alcohol 
and drug prohlesiS. The court also noted that the expulsion secaed inconsistent with a systexa 
policy. Id. at 310-11. 

A siallar approach vas followed in In Re Anonvaous , Civil Xo. 3624-K (M.D. Al., Mar. 21, 
1972) (Clearinghouse ::o. 17,014) holding unconstitutional, as applied, a policy requiring the 
vithdravsl froa school of pregnant students. The court ruled that plaintiff had a "constitu- 
tional right to receive a public education'* and that the systea mist "justify** any deprivation, 
the court found that plaintiff had a "credible school record," voald be pregnant for only four 
Mnths by the end of the tera and that it would be "to her best « interest" and iaportant to her 
"psychological veil-being" to continue in a nomal prograa. The court rejected the purported 
justifications: "gossiping or kidding her" as not weighty enough; "health and safety" as in- 
volving a Batter for decision by a guardian; and advanceaent of "good aorals and the principles 
of good citizenship" as "retribution" and not supported by the evidence. 

In Paine v. Board of Regents , the court invalidated on due process and equal protection 
grounds a policy requiring autonatic suspension froa the university systca for 2A aonths solely 
on the basis of a conviction on a narcotics charge. In the case of other criaes and aiszonduct, 
exclusion vas not autoaatic. a student being entitled to a full hearing before a panel which 
at one ca^us consisted of three faculty aeabers and two students. At this hearing, a student 
could attcnpt to establish "aitigating circuastances" and the panel could impose a variety of 
sanctions. 

The court identified the systea's interests as protecting other students, froa narcotics and 
providing a quality education to all students. It stated the legal standard, as follows, 355 
F.Supp. at 204: 

The presuaption that aust withstand the test of reasonableness in this case is 
that plaintiffs and all other students finally convicted or placed on probation 
for drug or narcotic offenses will influence other stu<!ents to use, possess or 
sell drugs or narcotics unless they are suspended froa the university for a - 
period of 2i consecutive aonths following their convictions. 

In finding this requirement not satisfied, the court emphasized that the students affected were 
those placed on probation, and thereby found to be "fit subjects for rehabilitation. - - (whose] • 
freedom poses no risk to the community at large." 355 F.Supp. at 205. A student aust be given 
an opportunity "to show that despite [conviction or probation]. . . he poses no substantial threat 
(to) . . . other students . . . ." Id. Focusing on the distinctive treataent of narcotics 
offenders, the court also found a violation of the equal protection clause in the according of 
" 'bedrock procedural rights to some, but not all similarly situated,' Stanley v. Illinois . . . ." 
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yVj F.S«|*?. 3t Zm^ But Cai avcl! V. Cinnadv , 3^0 f.Stipp- S35 (X.P. Tex. 1972) (uphiiiding 
r»*x*is law pcmitting ^^Js^'w*!^ U» *Ii4>i^||>i;^c students lor pM^^cs&lns drugs on caspus). rjits policy 
did ft«»t rt-i'iin tkit p.si»^.s:>i^ii 1^ *.'n ^Uivul gr^^unds* ur Mthaxvisc- school related, and th%J actiMns 

thif t<HiT piaintifff. did not dirc.tly liivolvi- tl.e schoi?!. Hic court reasonad as tollv^s^ 3i0 
F.Supp. 4t S38: 

It i« Mb'/i^tj*; to this Court titat the possession, or certainly the use of drui;s hy 
students C'^ld have an adverse effect on the qu^ility of the educational environrint 
in a tichv*ul of any lewi, but particularly so vhen children high school age or 
younger are involved. This Court therefore holds that tlie enactsaent of a policy 
vhich prohibits studerit possession of dangerous drugs, as defined by the Legislature 
A* £h.* ^'tatt? of Texas, is a reasonable exercise of the pever vested in this local 
^^ch^oi b^*ard. 

y^*}Sl^ and Caldvell , tiuch purporting to apply a test of reasonableness, provide an interesting 
contrast. The u^rmsr j>earthes for a relationship as to "all . . . students" and the latter upholds 
a policy bv<!au5»e it is "obvii.*u:s»" vrhat "could" occur. Paine requires a very close relationship 
to tht? school prograa; Caldwell ignores that issue, in effect alloying school officials to add 
an additional punislicent to that of the crininal process. 

In remanding the case of an expelled student back to the defendants in Lee v- Xacon County 
3d. of Hduc . ^90 F.2d 458, ^60 (5th Cir. 1974), to "reconsider the appropriate penalty," a 
fifth circuit pantl enphasized that "[v]hen a serious penalty is at stake a school board nust 
provide a higher degree of due process than vhcn the student is threatened only with a xainor 
sanction," and tfiat there can be "such disparity between the offenses and the penalty that the 
coflisands of the fourtei»nth anendnent have not been oet," Writing for the court. Judge Codbold 
implied that the offenses aust be serious to jaake expulsion appropriate: 

fA] sentence of banishnrent from the local educational system is, insofar as the 
institution has power to act, the cxtrcne penalty, the ultinate punishment. In 
our increasingly technological society getting at least a high school education 
is alaost necessary for survival. Stripping a child of access to educational 
' opportunity is a life sentence to second-rate citizenship .... 

Ml see Soykins v. Fairfield Bd. of Educ , 492 F.2d 697 (5th Cir. 1974) (expulsion of stu- 

dents who left their classrooms without authority during boycott upheld). 

Finally, Lovelace v. Lecchburg Area Sch. Dlst. . 310 F.Supp. 579 (M.D. Pa. 1970), the 
court held the exclusion of a student for a "barely perceptible" moustache "arbitrary," though the 
rule against moustaches seemed reasonable to the court r 

Ector County'lnd. Sch. Dist. v. Hopkins , 518 S.W.2d 576 (Tex. App. Ct. 1974) is^ in 
haniony with Cook , Paine and Anonynous . The court indicated that the trial court should consider 
whether the punishment "was excessive under the circumstances" after administrative remedies were 
exhausted. (Punishment was expulsion from honor society and pep club, in addition to one-day 
suspension, ) 

Other courts have indicated that the sanction could be unreasonable and invalid on sub- 
stantive grounds, but found the facts before it showing no Infirmity. In Betts v. Board of - 
Educ. of Chicago . 466 F.2d 629, 633 (7th Cir, 1972) the court held that "due process may also 
conteaplate affording the plaintiff an opportunity to be heard on the question of what discipline 
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cxp«!s£^.i rv-.is>^aabie under the arcun;.taric*,'s); Suttay v> Sailey , 2B1 r.Supp. 2S0 (0. Ct^lo. 
In Buttay the court *.^bser\ed that tUct*^ vvtrti t«o ^juesLion^i rcl*jvant tu the validity *?f the 
panisfsent r-*ted out, J^- at 289: 

Is the punishsvnt scted out vichin acceptable liaits, ani, i£ it is, did the 
authorities act arbitrarily or capriciously? 

In sun, substantive due process and, at least for corporal punishsent cases, the eighth 
asendsent should bar excessive punishnent for trivial nxsdeeds. 



Robert Prcssca* 

Center for Lav and Education 

August 30, 1975 
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V(C) 

Corporal Punishment 



Corporal punishmeac has long been one of the isost rudiiaencary cools in oolding a child into 
a socially approved shape. "Foolishness is bound up In the heart of a child, but the rod of 
correction shall drive it fron hiss." Proverbs 22:15. In one large western city, in 1971 » 
corporal punishnent vas used to drive out such foolishness as misspelling words, entering class 
vich shirttails out, or the failure to use the term "sir." Dallas Morning News , May 23, 1971. 

The use of corporal punishment in schools arose in a day when wives, servants, apprentices, 
sallots and soldilers were also beaten as a matter of course by those with authority over them. 
Scfcc^.i-, Puckotc V. Puckett , 20£, Ala. 607 (19^1) (wife); Tinkle v. Dunivant . 86 Tenn. 503 (1866) 
(servant). Teachers were assumed to have been delegated this authority to discipline by force 
when parents. chose to send their children to chat particular school or tutor. "The teacher for 
the time being stands to some extent at least, in loco parentis , has a portion of the powers of 
.the parents delegated to him, namely, chat of restraint and correction, as may be deemed 
necessary . . . Drum v. Miller, 135 N.C. 204, 47 S.E. A21, 425 (1904). See also Sea ce v. 

Pendergrass , 19 N.C. 365 (1837). Wich che advene of compulsory educacion, however, che assumpcion 
of a consensual cransfer of power has lose ics validicy. See p. 8, supra. 

The fighc againsc corporal punishsccnc has been waged along several lines. The bosc cradi-z 
clonal scrategy has been a core accion for assaule and baccery in scace courcs. Second, parencs 
mighc claim a viol'acion of cheir conscicucional righc co rear cheir own children. This cheory 
has been rejecced, however, by a three judge discricc courc which received che silenc affirmacion^ 
of che Supreme Courc, as will be discussed below. Third, a child can claim a violacion of his 
or her conscicucional righcs co eicher subscancive or procedural due process, and co freedom 
from cruel and unusual punishmenc under che eighch amendmenc. These cheorles have enjoyed llmiced 
success in che courcs, and will also be discussed below. On balance, ic is quice clear chac 
procedural due process muse be followed; and chac severe beacings will be deemed cruel and unusual 
in , violacion of che eighc amendmenc. Finally, where judicial redress seems unllfckly, a scacucory 
ban becomes necessary. 



^tSSAULZ AND BATTERY 

Even before che days when families aounced coi:scicucional challenges co corporal punish»coc. 
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the overzealous punishccnt of ^ child was prohibited by co=25on law. A teacher vho too forci&ly 
punished a child could be held civilly or criainally liable for assault and battery. The rule 
governing this is stated in 1 AMERICAX UW INSTITUTE, RESTATEMEKT OF TORTS 29, Sec. 13. However, 
a school teacher is generally held to have a privilege absolving hio or her from liability. Sec 
generally PROSSER, UW OF TORTS, Sec. 27 (iith E£. 1971), but this privilege is not absolute. In 
early cases, the privilege extended to any discipxine that was not undertaken oaliciously. Sec 
e.^.. Drum v. MiJier, 135 N.C. 20ii, 47 S.E. 421 (1904) (teacher not liable for permanently blind- 
ing student unless nc foresaw or should have fore.-;een such a result on throwing a pencil at bin). 
Today the courts generally hold that the privilege is liraited to the contact reasonably necessary 
for the purpose to be accomplished. See e.g., Frank v. Orleans Parish Sch. Bd., 195 So. 2d 451 
(La. Ct. App. 1967^ (physical education teacher's actions in lifting, shaking and dropping stu- 
dent excessive); Calway v. Villianson . 130 Conn. 575, 36 A. 2d 377 (1944) (principal's kneeling on 
student's stocach excessive); see also State v. 'vanderbilt , 116 Ind. 11,, 18 N.E. 266 (1888) (re- 
versing dismissal of charge of assault and battery where teacher used force to enforce an un- 
reasonable rule); and People v. Ball , 58 111. 2d 36, 317 ^.E. 2d 54 (1974) (upholding criminal 
charges for striking a student beyond reasonableness with a wooden paddle.). Reasonableness is 
determined by (1) the instrument used, (2) the age, size, strength and health of the child, and 
(3) the nature of the offense. Suits v. Glover . 71 So. 2d 49 (Ala. 1954), 

While the teacher may be held civilly liable, however, state law is divided on the question 
of whether a school board may be held liable under a respondant superior theory. Traditionally, 
municipal bodies such as school boards were immune from such salts. PROSSER, LAW OF TORTS, Sec. 
131 (4th Ed. 1971). Many states have abrogated such icnunity, including, as of 1971, Alaska, 
Arizona, Arkansas, California, the District of Columbia, Illinois, Indiana, Iowa, Kentucky, 
Louisiana, Michigan, Minnesota, Nebraska, Nevada, New Jersey, New York, Oregon, Utah, Washington 
and Wisconsin. Id. at 985 n. 50 (abrogating municipal immunity). But see Donahue v. Richards , 
38 Me. 379 (1854); Dritt v. Snodgrass , 66 Mo. 286 (1877); McCormick v. Burt , 95 111. 263 (1880); 
Board of Educ. of Cartersville v. Purse . 101 Ga. 422, 28 S.E. 896 (1897); Board of Educ. of 
Covington^v. Booth , 110 Ky. 807, 62 S.W. 872 (1901); Morrison v. City of Lawrence . 181 Mass. 127, 
63 N.E. 400 (1902); Sorrels v. Matthews , 129 Ga. 319, 58 S.E. 819 (1907); Douglass v. Cawbell . 
89 Ark. 254, 116 S.W. 211 (1909); Barnard v. Shelbourne . 216 Mass. 19, 102 N.E. l895 (1913);- 
Sweeney v. Young. 82 N.Hl 159, 131 A. 155 (1925) (absolute immunity for acts taken within range 
of general authority). See also 68 Am. Jur. 2d, Schools, Sec. 268, at 592-593 (1973); 79 C.J.S., 
Schools and School Districts 'Sec. 503 (d) , at 451 (1952); PROSSER, HANDBOOK OF THE LAWKOF TOITS, 
Sec. 132, at 989 (4th Ed. 1971); HAMILTON i REUTTER, LEGAL ASPECTS OF SCHOOL BOARD OPERATION 190- 
191 (1958). See generally CAMPBELL, CUNNINGHAM, & MCPHEE, THE ORGANIZATION AND CONTROL OF 
MIERICAN SCHOOLS 177-182 (1965). 
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TC£ PAREKT'S FUNDAMENTAL RIGHT TO RAISE 



A ailLD AS HE OR SHE SEES FIT 



It vould seea that parents should have a right to protect their children f roo- corporal 
punlshxcent in public schools under a cocpulsory educational systea. Otherwise vealthy parents 
cay opt to ^vx£hase core agreeable schooling for their children while poor parents can only 
let their children go unprotected. Tnis principle has been cast into doubt, however, by a 
Suprene Court decision to affira without couasent a three judge court decision to recognize a 
parental riglit to direct one's child's upbringing, but without strictly scrutinizing any 
invasion of that right. The court fo^ a state law pereitting punishoent against the wishes 
of the parent to be justified by the school's need to have a variety of flexible and liitediate , 
punishments available. Baker v. Owen . 395 F.Supp. 296, 296, 299 (M.0.N.C. 1975). aff 'd without 
comnent , 96 S.Ct. 210 (1975). The case, noreover, follows the rule fonsulated in AMERICAN LAW 
INSTITUTE, RESTATEMENT OF TORTS 2d, Sec. 153(2) (d) (1965) . 

^Tbe significance of an affirmance without an opinion is always debatable, of course, and 
sosaetimes courts consider it of no binding effect- Prostrollo v. University of South Dakota, 
369 F.Supp. 778, 782 (D.S.D.), rev'd without relying on the Suprene Co urt decision in issue, 
507 F.2d 775 (8th Cir. 1974), cert, denied « 95 S.Ct. 1687 (1975); Poynter v. Drevdahl, 359 F.Supp. 
1137, 1141 (W.D. Mich. 1972). Whatever the snerits of this view, it is likely that the Supreoe 
Court affirmance of the case will have a powerful practical effect, and the best forun for press- 
ing a suit against corporal punishnent will now be in the state courts, or through legislative 
change. 

Another court which has considered the parental right and rejected it, is Ware v. Estes, 
328 F.Supp. 657, 659 (N.D. Tex. 1971), aff'd , 458 F.2d 1360 (5th Cir. 1972). This decision 
appears to deny the existence of any constitutional right outside of the Meyer and Pierce de- 
cisions (discussed below). That view was uiodified by the same circ\iit, however, in Ingraham v. 
Wright . 498 F.2d 248, 271 (5th Cir. 1974): 

... the approach taken on this issue by the district court in Ware deserves 
re-examination in light of certain recent Supreme Court cases which touch on 
the relationship of parent and child and the right of privacy, (citing Stanley 
V. Illinois and Wisconsin v. Yoder .] 

This decision will be heard again en banc. Motion for rehearing granted . 504 F.2d 1370 (5th Cir. 
1974). The Baker v. Owen detetroination that a right does exist (even though it does not trigger 
"strict scrutiny") will undoubtedly have an influence in the rehearing. 

Prior to the Supreme Court treatment of Baker v. Owen « two lower federal courts had recog- 
nized a parental right, applied strict scrutiny in examining corporal punishment, and ruled the 
practice unconstitutional. Glaser v. Marietta . 351 F.Supp. 555 (W.D.|^^ 1972); .Mahanes v. Hall, 
Civil No. 304-73-R (E.D.V'a., May 16, 1974). In Mahanes the judge additionally awarded damages 
to the mother whose rights had been violated when the child was physically punished. 
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To, the oxtenc that the Supreae Court affirmance of Baker v. Oven is ar:biguous and to tlie 
extent that state constitutions rsay be «ore protective than the federal, the basis for rejecting 
corporal punishaent as \*iolative of parental rights needs careful review^ 

The right of a parent to rear a child was first recognized in IMeyer v, Nebraska . 262 U.S* 390 
(1923) (right j>f parent to enroll child in non-English speaking school); and reiterated in Pierce 
V. Society of Sisters, 268 U.S. 510 (1925) (right of parent to enroll child in non-public school). 
It ^as been cited in sore recent cases as veil. Stanley v« Illinois . 405 U.S. 645 ;r 651 (1972) 
(right of father to custody of illegiciaate child after nother's death). . This right has been 
tensed "essential" in Meyer. It was labeled "a basic civil right of xwn" in Skinner v, Oklahooa , 
316 U.S. 535, 541 (1942) (sterilization of "habitual criainals" violates equal protection). It 
was evaluated as "far sore precious . . . than property rights" in ^y v.- Anderson , 3A5 U.S. 528, 
533 (1953) (invalidity of custody order against parent over vhoa coiirt had no persoml jurisdic- 
tion) - 

The three-:judge court in Baker v. Owen recognized this right, but refused to strictly 
scrutinize liaitations on it, as is required when a "fundaxaental" right is at stake. 395 F.Supp. 
ac 299. The court correctly pointed out the decisions in Meyer and Pierce referred only to a test 
requiring a "reasonable relation" to a legitinate state purpose. See Meyer . 262 U.S. at 400; 
Pierce, 268 U.S. at 535. The Baker analysis is faulty, first because the invalidation of a law 
under the usual test says nothing about whether a stricter test inist be used. It is not necessary^ 
to reach the question of which test to use. Second, the Suprene Court In fact rejected apparently 
legitimate state reasons for the law in Meyer ~ the proaotion, of hotaogeneity of Ajsericans. 
Meyer, 262 U.S. at 400. Thus, the court in Heyer was actually applying aore rigorous review. 

The Baker v. Owen court also rejected the stricter test on grounds that "no state law has 
ever satisfied this seeningly insun&ountable standard," citing a dissent by Chief Justice Burgejr 
in Dunn v. Blumsteih. 405 U.S. 330, 363-64 (1972). While Justice Burger's reoarks are technically 
true of equal protection cases, of which Dunn was an example, they are not true of cases dealing 
with intrusions of fundanental rights. Thus, in two cases dealing with the coobined parental 
right and religious freedocs, the Court has applied strict scrutiny and* upheld one state law while 
limiting, but not rejecting another. Compare Prince v. Massachusetts . 321 U.S. 158, 166 (1944) 
(upholding guardian's conviction under state child labor law for permitting ward to distribute 
religious literature) and Wisconsin v. Yoder . 406 U.S. 205, 232 (1972) (state compulsory education 
lav found unconstitutional .as applied to the Amish). 

Finally, in some recent cases the court has applied strict scrutiny to laws interfering with 
basic parental rights. For example, in Stanley v. Illinois . 405 U.S. 645, 651 (1972), the court 
clearly stated that "[tjhe private interest here, that of a man in the children he has sired and 
raised, undeniably warrants deference and, absent a powerful countervailing interest, protection." 
The three-judge court in Baker dismissed Stanley without much explanation. 
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Perhaps it is best to interpret the Supreae Court's silent affinsation of Saker v> O^en as 
an indication that the Court is not ready to clearly articulate a new standard in dealing with 
personal but unenuserated rights. In any case, it is difficult to believe that the Court intended 
to give its blessing to the use of the reasonable relation test in cases involving the parental 
right* 



TC£ CHILD'S RICHTS 

TOE EICaiH AMEKDMEST: 

CRUEL AND UKUSUAL FUXISHMEIit 

The eighth asendxsent applies to the states and their agencies through the fourteenth aiaend- 
Eent. Fohrell v. Texas , 392 U.S. 514 (1968). "Neither the fourteenth aaend»ent nor the bill of 
rights is for adults alone." In re Cault , 387 y.S. 1, 13 (1967). Thus, the child should be <^ 
protected fro3 the iaposition of physical abuse and humiliation if unrelated to a reasonable 
end of the state. Vet, the federal courts have so far rejected the argueent that restrained 
corporal punishment in the schoolroota is violative of the eighth aaendoent, finding it neither 
cruel nor unusual. See e.g. , Sias v. Wala , 388 F.Supp. 5^3, 549 (S.D. Ohio 1974) (not a punish- 
aient within the rceaning of the eighth anendusent); Ingrahag v. Wright , 498 F.2d 248 (5th Cir.), 
rehearing* en banc ordered , 504 F.2d 1379 (1974) (not "unusual" punishment); Bj*ker v. Owen , 395 
F.Supp. 294, 303 (M.D.K.C. 1975), afTd, 96 S.Ct. 210 (1975)(not so excessive as to be cruel or un- 
usual) (appeal to Suprene Court raised only parents* rights. See petition. Clearinghouse #15,929). 

Yet corporal punishaent miets the tests stated in Trop v- Dulles , 356 U.S. 86 (1958). 
In applying th^ eighth anendoent to all punishments inflicted pursuant to penal law, the Suprene 
Court set forth two tests to determine the aeaning of "penal." First, there aust be the imposi- 
tion of a disability for the purpose of punishaent. Id. at 96. Second, there aust be a purpose 
to punish. Id* at 97. The court here observed that "a statute that prescribes the consequences 
that will befall one who fails to abide by . . . regulatory provisions is a penal law." 

Using similar rationales, soae federal courts have found certain acts of corporal punishaent 
in non-public school settings violative, of the eighth anendaent because it is "nothing more than 
pointless inflic^on of suffering," unrelated to rehabilitation and subject to abuse* The 
seventh circuit hafe held that the beatings of juveniles in the Indiana Boys School with a 
"fraternity paddl^ between 1/2" and 2" thick, 12" long, with a narrow handle constituted "cruel 
and unusual" pu/ishment in violation of the eighth and fourteenth amendments. . Nelson v. Heyne, 
491 F.2d 3^2-^th Cir. 1974). The court held at 355-56: 

The uncontradicted authoritative evidence indicates that the practice does not serve 
as useful punishment or as treatment, and it actually breeds counter-hostility result- 
ing in greater aggression by a child. For these reasons we find the beatings presently 
administered ats unnecessary and therefore excessive. 
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Tiie court in *:gIson v. Hevc^ premised its ban on corporal punishment Mt only cn its dis- 
^jtllity, h*2t also on izs suscoptibllljcy to abuse, i^, at 

Use record heiorc us discloses that the beatings eqplovet! by 4^te:idants arc dis- 
proportionate to the offenses for vhich they are used, and do liot sseasure up to 
concccporary standards of decency in our concecporary society. 

There is ni?thing in tlto record to shi^v chat a less severe punishiacnx: '«-ouId not have 
accorplished the diseipUnary aiss. And it is ixkeiy thac the beatings have aroused 
aniaosjty t*r-jard the School and substantially frustrated its rehabilitative purpose. 
Ke find in the recon^ before us, to support our holding, general considerations similar 
to those the court in Jackson found to be relevant: (1) corporal punishxaent is easily 
subject to abuse in tiie liaa-!s of the sadistic and unscrupulous, and control of the 
punishaent is Inadequate; (2) foncalized ^:i.i^iol procedures governing the infliction of 
the corporal punishi::ent are at a nininun; (1) the infliction of such severe punishment 
frustrates correctional and rehabilitative i5i>*tls; and (4) the current sociological 
tr**nd i:sj toward the elinination of all c^rpcrikl punishaent in all correctional insti- 
tutions- 

In the case referred to by the C^urt, JacXson v. Bishop , AOU F-2d 571 {Sth Cir. 1968), the 
eighth circuit held that ti*^ use of the strap in the penitentiaries of Arkansas is "cruel and 
unusual" punislinent. The r^w Associate Justice Blackr:un stated for the Court, id. at 579-80: 

Our reasons for this conclusion include the following: (1) Ve are not convinced that 
any rule or regulation as to the use of tlie strap* however seriously or sincerely con- 
ceived and drawn, will successfully prevent abuse. The present record discloses 
nisinterpretation and obvious overnarrow interpretation even of the newly adopted January 
19^6 rules. (2) Rules in this area seen often to go unobserved. X>e^pite the January 1966 
requirement that no inraate vas to inflict punishnent on another, the record is replete 
with instances where this very thing took place. (3) Regulations are easily circusvented. 
Although it was a longstanding requirement tliac a whipping was to be administered only 
when the prisoner was fuUy clothed, this record discloses instances of viiippings upon 
the bare buttocks, and with consequent injury. (4) Corporal punishoent is easily Subject 
to abuse in the hands of the sadistic and the unscrupulous. (5) Where power to punish 
is granted u> ocrsons in lower levels of adainistrative authority, there is an inherent 
and natural difficulty in enforcing the liaitations of that power. (6) There can be no 
argiKCnt that excessive vhipping^ or an inappr'opriate oanner of whipping or too great 
frequency of shipping or the use of studded or overlong straps all constitute cruel 
and unusual punishnent. But if whipping were to be authorized, how does one, or any 
court, ascertain the point which would distinguish the periaissible fron that which is 
cruel and unusual? (7) Corporal punisteent generates fiate toward the keepers who 
punish and toward the systea wliich penaits it. It is degrading to the punisher and to 
the punished alike. It frustrates correctional and rehabilitative goals. This record 
cries out^-ith tcstixaony to this effect from the expert penologists, froa the inoates 
and froa their keepers. (S) Whipping creates other penological problems and nakes 
adjustnent to society isorc difficult. (9) Public opinion is obviously adverse. Counsel 
concede^ that only two states still pennlt ,.ne use of the strap. Thus alisOi,t unifonaly 
has it been abolished. It has been expressly outlawed by statute in a nuaber of states. 
Sec for example, N.D. Cent. S12-47-26 (1960); S.D. Code Sec. 13, 4715 (1939). And 48 
states, including Arkansas, have constitutional provisions against cruel and unusual 
punislunent. Ark. Const, art. 2 Sec. 9. ' 

We are not convinced contrarily by any suggestion that the State needs this tool for 
disciplinary purposes and is too^poor to provide other accepted neans of prisoner regu- 
lation. Hunane considerations and constitutional requirements are not, in this day, to 
be measured or United by dollar considerations or by the thickness of the prisoner's 
clothing. 

To say school children have been beaten traditionally is not to justify It* The eight cir- 
cuit has declared, id. at 580: 
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V€ choose CO dnxii so si^aiflcant distinccioa betvecn the vord 'cruel' and the i«>ri5 
■anissual' in the Eighth Arsendsent* - . - l?e ---ouid not irish to place ourselves in tsie 
position o£ condonisi^ pualsteeat vhich is sbora to be only 'cruel' but ijot 'unusual' 
or vice versa « 

Soth Jackson v> Blsho? and ?«elson v* Hevne vere cited by thtt eighth circuit in Sraalet v. 
yiisoa, 495 r-2d 714. 717 <8th Cir. 1974) vhere the appellate court reversed the.district court 
vhich had dississed a c*?rporal punishment ccjg>laint. The court held that the coisplaint st4rted a 
cause of action because "corporal punlshzient in Si^jae circumstances eight constitute cruel and 
unusual punishacnt-'* Id- See also cases cited at p. 330, infra- 

The precise flavs «3iich federal courts have pinpointed as grounds for rejecting the case of 
corporal punishment as a disciplinary tool in juvenile correctional hoses. Kelson v- Heyne, 491 
h\2d 352 (7th Cir- 1974) and adult penal institutions, Jackson v- gishop j 404 F.2d 57i {8th Cir- 
1968) underline the lo^ic of usinjg corporal punishment in public school settings as veil ~ it is 
unnecessary 9 dysfunctional, and subject to abuse. 

European nations have long found satisfactory alternative s^thods. Poland abolished corporal 
punishssent in 1783, apparently inspired by John Locke's "Som Thoughts on Education." Other Euro- 
pean nations to follow suit include the Netherlands {1S50), France (1887),. Finland (1890), Sveden 
(1958). and Dexciark (196S) as i;ell as the U.S.S-R. and all other Coawunist bloc countries- Yet 
only tvo states, New Jersey and Massachusetts, so far have followed suit despite the wide range of 
alternative disciplinary zseasures available- These include warnings, additional assismsents of 
schoolwork, physical work such as cleaning up ciassroonss, denial of privileges, texsporary Isola- 
tion, requests to parents to discipline the child, suspension and, finally, expulsion froa the 
school* See letters to Paul Veckstein, Center for Law and Education, on the abolition of cor- 
poral punishasent in various school systcsss* (Clearinghouse No- 16,201)- 

Corporal punishnent is not only unnecessary; in the vast aajority of cases, corporal punish- 
aent has been found to be either unrelated to or injurious to learning. As Kuth !^cwsan, a 
Washington, D.C. area child psychologist and prosecution witness in Hahanes v- Hall, Civil Ko. 304- 
yi^R (E.D. Va., May 16, 1974), testified, a child doesn't learn through the seat of his pants so 
paddling doesn't help. 

Finally, the inability to prevent an abuse of the systea referred to by the Jackson court, 
Jackson v. Sishop , 404 F.2d 571|579 (8th Cir. 1968) and the Nelson court, Kelson v. Heyne, 491 F.2d 
352, 356 (7th Cir- 1974) plagues the disciplinarian in the public school as well- In Inf.rahaa v- 
Wright . 498 F.2d 248, 255 (5th Cir. 1974) the circuit court observed, as the district court recog- 
nized, that the evidence revealed a rather widespread failure to adhere to School Board policy 
regarding corporal punisbsent- 

The Ingrahaa court also ressarked, 498 F.2d 248, n.26 at 262: 

The probleas of control suggested in Jackson must also exist to soae extent in the 
schools, although perhaps to a lesser degree. It is for this reason that we are 
especially concerned with the actual administration of corporal punishment in the Dade 
County schools. If ve found that adequate controls did not exist, or could not be 
established, we would be forced to consider adopting the rcnsedy used in Jackson, 
nansely an injunction against any use of corporal punishment. That result nust ensue 
if controls prove inadequate. It has been cogently argued that a total ban on this 
punishnent Is the only effective control- [Citing arguments of J- KOZOL, DEATH AT AN 
EARLY ACE, at 16-17 (1967) and Corporal Punishnent in the Public Schools . 6 HARV- CIV. 
RIGHTS-CIV. LIB. L.REV- 585]. 
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However, the developing federal vleu seess to fiad a violation of t«e eishth aaea&eat only 
vhere the punisnaent is excessive. E^, «are v. Estes . 328 F.Su??- 657. 658 {:J.D. Tex. 1971). 
affld. 458 F.2d 1360 (5th Cir. 1972) (finding at least one student had been knocked „ncon^cio«I) ; 
3ra:,let v. Wilson . 495 F.2d 714 <ath Clr- 1974) (reversing a district court's disnissal of a 
cosplaint that alleged excessive punishment). In Saker v. Owen , the three-judge discrict court 
also held that on the facts before It (two licks administered «ith a stick not such bigger than 
a rule, leaving a few bruises), there «as no violation of the eighth a=end=ent. The court ob- 
served that there vould be a violation «ere there evidence of a aore severe beating and used as 
exa=ples the puaish=ent adaialstered in Ingrahaa v. Vrieht and Kelson v. Hevne . 395 F.Supp. at 

Without cement and on other grounds . 96 S.Ct. 210 (1975). See explanation p. 327 supra. 

In special circus tanccs. it is conceivable chat an equaL protection argument sight be s»de 
in these cases. It is sooetiaes possible to show that other people, including other youth, are 
protected froa corporal punirhaent. However, the court in Conyav v. Gray . 361 F.Supp. 366 (D.Vt. 
1973) at 368-69. after considering the lack of protection afforded public school children in 
Veraont. coigiared to that granted inaates of juvenile correction facilities, found that they were 
not siBilarly located and thus students could not raise an equal protection clain. Since school 
discipline shares the aia of discipline at juvenile correctional institutions, "training our 
children to be good citizens ~ to be better citizens." id. at 369. and also since corporal 
punishment in the schools has been shown to be just as unnecessary, possibly counterproductive and 
subject to abuse as at correctional Institutions, it seeas a travesty of justice to force a child 
to become a crlalnal to protect his or her constitutional rights. As the Supreae Court of 
Indiana declared as long ago as 1853. in Cooper v. McJunkin . 4 Ind. 290, 291. 293: 

The public seeas to ding to' the despotism in the governaent of schools which has been 
discarded everywhere else. ... 

• • • 

... The husband can no longer laoderately chastise his wife; nor . . . the master 
his servant or apprentice. Even the degrading cruelties of the naval service have 
been arrested. Why the person of the schoolboy . . . should be less sacred In the eye 
of the law than that of the apprentice or the sailor, is not easily explained. 

THE RIGHT TO DUE PROCESS 

Courts which have rejected the arguoents that corporal punishment jger se or as administered 
is uncortstitutional have still insisted on certain procedural safeguards before imposing such se- 
rious discipline on a student. See e,&. . Baker v, Owen ; Xahanes v. Hall . Civil Ko. 304-73-R (E.0. 
Va. May 16. 1974). Also see generally this eanual section IV. at 220-21 (Procedural Due Process). 

School boards have typically complained that to turn their disciplinary procedures into a 
full scale judicial proceding would destroy the efficacy of school administration. However, as 
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the Supreae Court sated in yplff v> McDonnell , ^IS U-S. 539, 535-57 (1974) (holding that a «3iis- 
cipiinary sanction ^a^•oivins loss of a prisoner's "good-tltsc'* violated due process): 

But though his rights cay be dialnished hy the needs and exiscncies of the Institu- 
tional environocnt, a prisoner Is not vholly stripped of constitutional protections 
vhen he is imprisoned for a crise. There Is no iron curtain dravn between the consti- 
tution and Che prisons of this country. • • • 

- - - LTJhe prisoner's Interest has real suSstance and is sufficiently ecbraced 
vithin Fourteenth Aaenchsent ^'liberty" to entitle hia to those sinissua procedures 
appropriate under the circuststances and required by the Due Process Clause to insure 
that the state-created ri^t is not arbitrarily abrogated. 

The court in Mahanes v. Hall , Civil No. 304-73-X (E.D. Va., May 16, 1974) also tore dovn 
"the iron curtain*^ idiich has heretofore hung between the Constitution and the students of this 
country in the satter of corporal punishaent in ruling young Tiaothy Mahane's constitutional right 
to due process was violated by the lack of notice of punishsent or a right to question the deci- 
sion to adninister it. (As reported in Itichsond News Leader* Hay 17, 1974). 

The court arrived at a sizailar conclusion in Baker v. Owen , saying it should first be ascer- 
tained that the student understood the rule which was violated, and shall receive an informal 
hearing. See generally , the appendix on the jniniaally acceptable proceedings consistent with due 
process following this note. 

As the court in Baker v. Owen said, 395 F.Supp. at 302: 

- ... It seeas uncontrovertible that the child has a legit isute interest In avoid- ^. 
Ing unnecessary or arbitrary infliction of a punishaent that probably would be 
co^letely disallowed as to an adult. 



Jane Saauels and P.M. Lines 
Center for Law and Education 
July 30, 1975 



ERIC 



331 



3^0 



Appendix A to Part V(C): 

Some Safeguards Which Provide Minimal 
Due Process in Corporal Punishment Cases 



In Ware v. Estes . 328 F.Supp. 657 (25.D. Tex. 1971), afTd, 458 F.2d 1360 (5ch Cir. 1972), cert, 
denied. 409 U.S. 1027, the forval policy of the Dallas Independent School District required that 
before a teacher could subject a pupil to corporal punishaent the case was to be exaained by a Pupil 
Fersonnel Ccnsittee. When that coMictee aade a deteneinatiosi that under the par ticular« facts and 
circuastances presented to thea corporal punishaent was to be adainistered by the teacher it could 
only be done in the presence of an adult witness after receiving written peraission froa the child's 
parents. Id. at 658. 

In Claser v. Marietta , 351 F.Supp. 555, 556 (V.D. Pa. 1972), the court approved the follow- 
ing regulations regarding the use of corporal punishment in the Korthgate School District: 

Corporal punishaent aust be regarded as a last resort and aay be eaployed only in 
cases where other aeans of seeking cooperation froa a student have failed. The Bellevue 
School'' 8oard requires that, if it appears that corporal punishaent is likely to becoae 
' necessary, the teacher aust confer with the principal or assistant principal. The prin- 
cipal and the teacher aust be in agreeaent on the necessity of corporal punishaent, and 
it is the principal's responsibility to designate tlac, place, and the person to adainis- 
ter said punishaent. In any case, the pupil should understand clearly the seriousness 
of the offense and the reasons for his punishaent; however, care should be taken that 
the period of tiae between the offense and the punishaent is not so long as to cause 
undue anxiety to the pupil. The punishaent aust be adainistered in kindness in the 
presence of another adult and at a tiae and under conditions not calculated to hold 
the child up to ridicule or shaae. 

In adainlstering corporal punishaent, the teacher and principal aust not use any 
instruaent which will produce physical injury to the child and no part of the body 
above the waist or^|;elow the knees aay be struck. 

Corporal punishaent should never be adainistered to a child whoa school personnel 
note to be under psychological or physical treataent, without a conference with the 
psychologist or physician. 

In Sias v. Board of Educ , 329 F.Supp. 678 (D. N.Mex. 1971) the policy of the Board was set 
forth as follows in the Teachers' Handbook of Independent School District No. 22, id. at 680- 



The aost advanced educational theory opposes corporal punishaent In the school. By 
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and lar^e, the aiSainiscracioo of our schools supports this theory. Hovever» it mt»t b« 
recosnized chat situations arise vhich can be considered exceptions to the rule. Vhen 
other aeans have repeatedly failed, it may be necessary for the school authorities to 
administer a "spanking*' to com recalcitrant pupil. Vhen this is necessary, the punish- 
ment shall be adsinistered by the school principal or if adsinistered by the teacher, 
it should be witnessed by the principal or his designated representative in his absence. 

Ihe court found the conplaint failed to state a cause of action. Id. gt 690. 

In Baker v. Owen, 395 F.Supp. 294 (M.D. K.C. 1975), aff'd without coient , 96 S.Xt. 210 
(1975). the court held initially that the use of corporal punishaent aest be approved, 
not in each individual instance, but in principle, by the principal before it way be used in a 
particular school. It then set forth the following rule 5, id. at 302-03: 

. . . First, except for those acts of aisconduct which are so anti-social or dis- 
ruptive in nature as to shock the conscience, corporal punishaent may never be 
used unless the student was infoned befordiand that specific aisbehavior could 
occasion its use, and, subject to this exception, it should never be employed as 
a first line of punishment for aisbehavior. The requireaents of an announced 
possibility of corporal punishaent and an attempt to aodify behavior by soae other 
aeans — keeping after school, assigning extra work, or soae other punishvnt ~ 
will insure that the child has clear notice that certain behavior subjects hia to 
physical punishaent. Second, a teacher or principal aust punish corporally in the 
presence of a second school official (teacher or principal), who aust be informed 
beforehand, and in the student's presence of the reason for the punishaent.^ The stu- 
dent need not be afforded a formal opportunity to present his side to the second 
. official; the requirement is intended only to allow a student to protest spontaneous- 
ly, an egregiously arbitrary or contrived application of punishment. And finally, 
an official who has administered such punishment must provide the child's parent, 
upon request, a written explanation of his reasons and the name of the second official 
who was present. . 



Finally, following the Court's decision in Ingraham v. Wright . 498 F.2d 248 (5th Cir. 1974)- 
the following rules were promulgated by Florida's attorney-general: 



X. A student must know and understand the rule under which he is tc be punished. School 
authorities must tell the student before he is punished precisely what he has done which 
merits punishment. 

2. "ILf 'the student concedes he has engaged in misconduct, it must then be determined if 
corporal punishment should be administered and the details of its administration. Those 
decisions should be made by someone who was not directly involved in the circumstances 
surrounding the alleged aisconduct. 

3. If the student concedes that he has engaged in certain conduct, but claims he did not 
know it was prohibited, school authorities, should proceed with caution. Inquiry should 
be made to determine if the student knew or should have known that his conduct violated 
school policies. To aid in this determination, written rules of conduct should be pub- 
lish^ and distributed within the school system. ' 

4. If the student claims he is innocent, school officials should make sufficient inquir- 
ies to, determine guilt beyond a reasonable doubt. This means that witnesses should be- 
questioned and students given the opportunity tor call their own witnesses. The student 
should be afforded the right to respond to witnesses against him and in some cases he 
should be accorded the opportunity to question adverse witnesses. 
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5. Alternative measures which range froM parent and student conferences, and the use 
of guidance cotmselors and psychologists, to suspension and expulsion should also be 
considered with the age o£ the student and the possible risk of physical and psycholo- 
gical daaage before a student is corporally punished. 

6. Corporal punishaent should never be administered to a student vho school personnel 
know or have reason to believe Is under psychological or sedical treatment unless there 
has been a pre-conference vith the school psychologist or the physician. 

7. Punishment should be administered "posteriorly*' and under no circumstances shall a 
student be struck about the head, shoulders, hands, etc. 

8. Elementary school children may be struck in a maximum of five strokes and junior 
and senior high school students a maximum of seven strokes vith an instrument calculated 
to eliminate possible physical injury. 



Opinion Ko.07A-256A, Nov. 14, 1974, Clearinghouse No. 14,039 
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Appendix B: Recent Corporal Punishment Cases 



CASE 

Conyav v. Gray, 361 F.Supp.366(D.Vc.i973) 

Rob^rcs V. Way, Civil N'o. 74-302 (0.VC.) 

Sins V. Vain, 388 F.Supp. 543(S.D.0hio 1974) 

Orcega v. Guadalupe Union Sch.Disc.^ Civil 
No. SM 12821 (Cal. Super. Cc, June 4, 1973) 
(Clearinghouse Ko. 14,457) 

Wynn v. Nix, Civil No. 74-1566A (N.D.Ca., 
filed Aug. 5, 1974). 

Dixon V. Youngscown City Bd. of Educ. , Civil 
No. C 73-1188Y D.Ohio, Kov. 14, 1973) 
(Clearinghouse No. 12,441) (dismissal of three 
judge action, July, 1975) 

Horvath v. Reeves, Civil No. 73-923774 (Ohio 
C.P.Cayuhoga County, Dec. 17, 1973) (Clearing- 
house No. 14,778)"*- 

'Baker v. Owen, 395 F.Supp. 294 (M.D.N.C.), 
aff 'd without conaent . 96 S.Ct. 210 (1975) 

Ware v. Estes, 328 F.Supp. 657 (N.D.Tcx. 1971) 
aff 'd , 458 F.2d 1360 (5th Cir.) cert, denied . 
409 U.S. 1027 (1972) 

Sios V, Board of Educ. of Ind. Sch. Dist. No. 22, 
329 F.Supp. 678 (D.N.M, 1971) 



PLAINTIFF'S CLALM 
CORPORAL EXCESSIVE PROCK)URAL 
PUNISHMENT UNREASONABLE DUE 
ILLEGAL CRUEL OR PROCESS 
PER SE UNUSUAL AS VIOLATED 
ADMINISTERED 



rejected 



rejected 



pending 



pending 
rejected 

rejected 



rejected 

Glaser v. Marietta, 351 F.Supp. 555(W.D.Pa.l972) rejected 

Mahanes v. Hall, Civil No. 304-73-R (E.D. Va., 

May 16, 1974) rejected 

BraMlet v. Wilson, 495 F.2d 714 (8th Cir. 
1974)' (reversal and reaand) 

Jackson y. Redmond, Civil No. 75-C-46l(N.D.Ill. , 

Feb. 11, 1975) (Clearinghouse No. 14,611) pending 

Fiske V. Board of Educ. of Los Angeles, Civil 

No. C 22276 (Cal. Super:, Ct. , Feb. 7, 1972) pending 

Ingrahaa v. Wright, 498 F.2d 248 (5th Cir.) 

rehearing en banc ordered . 504 F.2d 1379(1974) rejected 



P^MIENT'S 

RIGHTS 

VIOLATE) 



pending 



pending 



pending pending 



pending 
rejected 



rejected 



pending 

pending 

pending 
pending^ 



rejected 
pending 



pending 



pending 



pending 



sustained 



rejected 
rejected 



pending 
pending 

pending 

pending 
rejected 

rejected 
sustained 



sustained sustained 



pending 
pending 
pending 
rejected-^ 



pending 



pending 



1. Also raises equal protection and other claims* - ' ' 

2. Cruel and unusual and violative of substantive due process — for entire school — established 
grlaa' facie . 

3. Same procedural rights recognized but found protected by school policy here. 
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V(D) 

CHhcr Unacceptable Punishments: 
Grade Reduction and Loss of Financial Aid 



The Center for Law and Education believes that xwt only should corporal punishsieat be banned 
fron the school systea for the reasons outlined in Part V(C), supra , but also that grade reductions 
and suspension or elinioation of financial aid are also inappropriate disciplinary acasures. Both 
techniques have recently been successfully challer^ed in court. An attack on grade reduction aay be 
prenised on a due process requirement, and ultra vires theory, or state or federal law requiring 
accurate reporting of grades. Successful litigation of the financial aid suspension issue has 
basically depended on the overbreadth and vagueness doctrines, although there Is now a case which 
argues that tenaination of financial aid aay not indirectly exclude an indigent from school for 
reasons which would not be constitutionally sufficient for a direct exclusion. 

CRAPE REDUCrrON ^ 

Cdurts have been traditionally reluctant to grant judicial review to academic grades ^ua 
grades. 

(I]n natters of scholarship, the school authorities are uniquely qualified by 
training and experience to judge the qualifications of a student, and efficiency 
of instruction depends in no small degree upon the school faculty's freedom from 
interference fron other non-educational tribunals. It is only when the school 
authorities abuse this discretion that a court nay Interfere with their decision 
to dismiss a student. 

Connelly v. University of Vcimonc , IhU K.Supp. 156, 160 (D.Vc. 1965) . 
Accord : Depperman v. University of Kentucky , 371 F.Supp. 73 (E.D. Ky. 1974); Brookihs v. BonncU, 
362 F.Supp. 379 (E.D. Pa. 1973): Wong v. Regents of the Univ. of California , 15 Cal. App. 3rd 823, 
93 Cal. Rptr. 502 (1971); Militana v. University of Miami , 236 So. 2d 162 (Fla. 1970); Cieboth v. 
O'Connell , 236 So. 2d 470 (Fla. 1970); Mastell v. Rose , 282 Ala. 358, 211 So. 2d 489 (1968); Folei. 
V. Benedict , 122 Tex. 193, 55 S.W.2d 805 (1932); West v. Boar d of Trustees of Miami Univ., 41 Ohio 
App. 36?, 181 J^.B. 144 (1931); Barnard v. Inhabitants of Shelboiirne , 222 Mass. 76, 109 N.E. 818 
(1915); Glcnson v. University of Minnesota, 104 Minn. 359, 116 N.W. 650 (1908); Miller v. Dai ley,, 
136 Cal. 212, 68 P. 1029 (1902). 
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5tj. in ^hnx^^^ of discretion bi: found vfii^rc scijool aurhoritic^ Iwve ^cccd in b.jd faltli, ar- 
Dl^r -riJv or ipri.-ioi^l/. Tu^^ harden of proof on U.e student:. i;rt*en!iill v, S^iiUv . 578 F.Supp. 
^ii, ^^^1 iS.h. I0W1 Ii74^; F.2d 8^3 (iOth Cir. 1973)! As Intc ,is 1969, one 

lathority observed no ^ti;dv-:it hid successfully set chat burden, yri^ht. Constitution on Oinims . 
22 l^ANT). L. REV. 1027, 10^9 (19^9). Ilovcvcr, recently courts have expressed judicial concern about 
disciplinary action disguised as acadcnic evaluation. See the discussion in Luckacs v. The Curators 
of Univ, of Missouri, Civil No. 74 CV 109-C {v:.D.>ro.. Jul. 23. 1974) (Clearinghouse .N'o. 15,370) 
in which the judge, vho disaissed the suit, inplied that the presence of the certain facts would 
result in a finding for the plaintiff. The judge disaissed for the folloving reasons: 

There is no evidence In this record vhich discloses that the action taken by the 
Pro=iotions and Advisory Connittee vas for disciplinary purposes. Although "acadecic" 
perforcance in ^Sedical School at the University of mssouri-Coluabia involves con- 
siderations of "attitude," there is no evidence that judgoent of the propriety of 
defendants' "attitude" in arriving at his academic grade vas based on his exercise of 
rights guaranteed by the Constitution, or that the dismissal of the plaintiff on 
academic grounds was a disguised disciplinary action. 

There is no evidence in this case, that plaintiff was assigned course grades vhich 
vere in any vay arbitrary, or that the defendants' perfonsancG vas evaluated in a nanner 
different fron that enployed in evaluation of the other students at the University of 
Missouri-Co luabia Medical School. And, plaintiff has adduced no evidence which would 
tend to establish that he was discrininated against on a constitutionally imperaissible 
basis. In sunnary, plaintiff has adduced no evidence i^ich would establish that the 
systen of perforpance evaluation employed by the Medical School vas applied to hiia in 
a manner vhich would give rise to a clain that his rights as guaranteed by the Consti- 
tution were violated. 

!%liere the student can prove that the acadecsic sanction was to discipline the student for con- 
stitutionally protected behavior, the requisite bad faith is present and the student should prevail. 
For cxar!ple, a case has held that a school nay not deny a diploma as punishment for exercising a 
constitutional right. In Spcncc v. Bailey , /*65 F.2d 797 (6th Cir. 1972), the court found that re- 
fusing to graduate a student because of his refusal to take a required R.O.T.C. training course (the 
mandatory alternative to one year of physical education which his school did not provide to males) 
transgressed his freedom of belief as a conscientious objector. But see Sapp v. Renfroe , 372 
F.Supp. 1193 (N.B.Ga. 1974), aff 'd , 511 F.2d (5th Cir. 1975) (requirement upheld where student's 
objection was based solely on personal repugnance to killing, not religious beliefs). Cf. Long v. 
Zo££, 4/6 F.2d 180 (1973) (awards earned in academics or athletics cannot be used to enforce com- 
pliance with unconstitutional hair length code). 

What of .the student who is being, disciplined for actions that were not exercises of constitu- 
tional rights? A California case relying on state law. Coats v. Governing Bd. of Cloverdale Unified 
Sch. Dist., Civil No. 80029 (Cal. Super. Ct., Jan., 1975) CClearinghouse No. 14,462) involved a 
student who refused to run a lap around his high school gymnasium and, as a result, was given a 
failing grade which prevented his graduation. The plaintiff argued that the Governing Board lacked 
the authority under the California Educational Code to permanently exclude a student frofh a course 
of instruction and that the sanction as applied to physical education was directly contrary to tUfi 
legislature's manifested concern that each student demonstrate proficiency in physical education. 
(Plaintiff's Brief at 4.) He further argued that since in California, education is a fundamental 
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- i7it |u4ti:i*' - hr j^hoviu^* * ^.-o^pell -Si,, iU' inCvt'^^t. iiinc*,- tht? plaint iff hid s4.*t«Kflfd ill 

liki»Sy t'lit the *.tut«- to*!!*! i^x-t k-.k^i thi: ordiuity U-^t^ t^'qulrinA only a rational basis. Aft^sr 

m?4rfji.* cW ir^isrtfnt^ the court i c^^-indi-u?. s»t itin>: tiMt ihv Bo-irJ iuid "acted in i.v.rc»Sj? of 

iii^;. St iiutor.' lui.ioritv iud/or viotited the petitioner's constitutional ri>iht5J." id^ 

A recent grnde reduction case, Dorsey v> Bale , 521 S.W.2d 76 (Ky-App.Ct. 1975), involved a 
student vhose grades vere reduced autonatically by regulations authorizing this as additional 
puni^hnent for unez«Li:sed absences caused by the student's suspension froa classes. The student's 
grades were rcduozd by five percentage points for each of the four days he vas suspended, resulting 
in a reduction of one i ^-tter in three of five courses. The Court held that such action was ultra 
vires, as the state statute under which the student vas suspended specified permissible punishnent 
and, in effect, prc-enpted the right of school officials to ic:pose additional punishcent. Also see 
general! / this nanual, Part II, sugra, on the^ ultra vires doctrine. 

It is soaetines difficult to separate academic and disciplinary considerations in obtaining 
judicial review. Teachers nay unconsciously .discount the grades of those students they identify as 
disciplinary problems. See e.g;> Dawson v. Hillsborough County, Via. Sch. Bd. , 322 F,Supp. 286, 302 
{M.O.Fia. 1971) (long-haired students do better on uniformly administered machine-graded tests than 
they do in classroons in which their violation of the hair code inay affect their grades) (dictun). 

If a student is failed out of school and alleges that it was for reasons other than quality of 
academic work, the court should order a hearing into the matter. Brooking v. Bonnell , 362 F.Supp. 
379 (E.D.Pa. 1973) (nursing student entitled to preliminary injunction where she was allegedly ex-, 
pelled for a failure to submit a personal medical record, failure to report prior attendance at a 
hospital school of nursing and submit a transcript thereof 'and failure to attend class regularly). 
In such cases the student should be accorded full procedural due process. See also Gasper v. 
Burton , 513 r.2d ^3 (10th Cir. 1975) citinR Coss v. Lopez , 94 ^.Ct, 729 (1975),, discussed in 
Part IV, at p- 222 5;upra. See also U^eckstcin, 20 ir^EQUALITY EDUC. (July, 1975). 

Another argument nay be made under any state law that requires accurate reporting of grades or 
pupil's progress. 

Similarly, a student might challenge the grades as "inaccurate, misleading or otherwise inap- 
propriate data" in the student's education record within the meaning of the Family Educational 
Rights and Privacy Act ("the Buckley teendment"). 

Section- 438(a) (2) of the Buckley toendment provides an opportunity ". . to challenge the 
content of such student's education records, in order to insure that the records are not inaccurate, 
misleading or othen/isc in violation of the privacy or other rights of students . . . ." However, 
,in a Joint statement, the sponsors (Senators Buckley and Pell) assured Congress that this section is 
not to be used as a means of contesting grades which the student and par^^nt think should be higher. 
It could, nonetheless, be argued that a student does not question the authority of teachers or 
schools to evaluate performance when he or she challenges the assumed authority to make academic 
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grades inaccurate or nislcauing by incroducini; inappropriate diKCipIinarv considerations into the 
grading process* A failing grade in oath is inaccurate or zaisleading to parents, colleges, css- 
ployers and others i£ the student in face did satisfactory vork in the subject but was disruptive 
in class. Sec also Weckstein, ''Access to Students' Public School Files," Center for Law and Educa- 
tion (1973). 

LOSS OF FINANCIAL AID 

Wlicic a disciplinary sanction involves the loss of financial aid, an indigent student will 
then be prevented fron further attendance at the school. A pending case on chis^ point is Manvell 
*>l-.K9PiJ. t-'ivil .%o. 73Tii262-G (D.Mass. filed Dec. 20, 1973). Tliis case presents the issue of 
whether a public university cjay indirectly exclude an indigent student— througli the tenaination of 
his finani-lal support— for reasons that upuld not support exclusion if undertaken directly. The 
plaintiff vas a graduate student at the University of Massachusetts, but was forced to suspen.d his 
studies for one year when his teaching assistantship was tcrrainated. Tliereafter, when he sought to 
resume his studies, his application for readciission was deniod. After the University flatly re- 
fused to negotiatc'ci his readmission, he filed suit, claiming that a failure to renew financial 
assistance, which operated to exc^lude him from the opportunity to continue his education, cannot 
be effectuated without due process. He also contended that even if it is permissible to terminate 
his financial support, a ^lecision barring hin froni continuing his studies constitutes an exclusion 
from school which r«ust be attended by due process. The case, when decided, will be tiie first to 
directly deal with indirect exclusion through termination of financial aid for reasons which would 
not support his direct exclusion. ? 

Other decisions lend some support to students. The court in Green v- Dumke . 480 F.2d 624 (9th 
Cir. 1973) found tijat a fist-fight at a cnmpus-wlde meeting and a subsequent battery conviction 
were not sufficient to deny the student federal financial aid, as required by federal law, where 
the student committed a crime of a "serious nature" intended to disrupt the work of the institu- 
tion. The Court interpreted the Act as not directed towards those exercising first or fifth amend- 
ment rights or those who were guilty of "student pranks" even if the pranks also constituted a 
crime involving force. Id^. at 630. Another attack on these laws can be made under the vagueness 
doctrine. Raschc v. Board of Trustees . 353 F.Supp. 973 (N.l). 111.^ 1972) (same federal law as Green 
v. Dumke); Undergraduate Student Ass'n v. Pcltason , 367 F.Supp. 1055 (N.D.Ill. 1973) (state law 
similar to above); Corporation of Haverford Col, v. Reeher , 329 F.Supp. 1196 (E.D.Pa. 1971) (same). 
The Court in Haverford College observed, id. at 1203: 

The loss of financial aid may have an even more drastic effect than expulsion or 
suspension, and its deterrent effect on students must be as great as .that of many 
criminal statutes. 

The Court also^ noted that Ineligibility for financial aid may mean the end of a college career for 
some students. Id. at 1207. ^ 

Jane Samuels 

Center for Law and Education 
» August 15, 1975 
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V(E) 

Behavior ModificatkMi Throi^ Drugs: 
A Legal Approach to an Ethical Probiem 



The use of drugs to ■odlfy delinquent behavior of school-children aoved out of the pages of 
Oniell*s 1984 and oa to the front page of the Washington Fost in June, 1970. The Fost reported 
that betveen five and ten percent of elcMntaiy school pupils In teaha, Nebr^ka^^re being given 
stlBulants In an atteapt to aodlfy their classrooM behavior. Washington Fost . June 29, 1970, p.l. 
Although that story was later revealed to be an overstatcMmt of the situation In teaha, a Con- 
gressional report estiuted that nationally between 150,000 and 300,000 children diagnosed as suf- 
fering fro« a behavioral disorder known as hyperklnesls or bIhImI brain dysfunction 0*80) were 
being drugged In the n«ie of education. Hearings on Federal Involvement in the Use of Behavior - 
Hodif Icatlon Drw on GraMttr School Children before the SubcoMlttee on the light to Privacy of the 
House CoMlttee oh Covernwent Operations, ?lst Cong., 2nd Sess.. 1 at 16 (1970). 



The first half of this iiote discusses hyperklnesls in general- terws , suggesting so^ of the 
probleas la the diagnosis and treataent of this syndroae. The second half focuses on* protecting a 
Juvenile's right to be free fro« undesired/undesirable nedidatlon under the penuabra theory of 
privacy, the equal protection clause and the due process clause of the constitution. 
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Reprinted with penisslon from the publishers of the Free 
Valley Advocate, a weekly paper located in western Mass- 
achusetts. The schoolrooa depicted is an exasple of one 
where drujs are not adainlscered to children* 
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.^pr^xicat^lv three to tea ?erc<*nt .*f ali gr^rar sf^.oi?! children in every si>-ic^vmvC5i*? r,r«^«p 
display soae sys^tt^^ of hyperkinesis. j'earings , gtgira at 10. Hicse s>-r^t0i3$ fall roughly into 
two categories: increase t^f -^urpc^eUss activity and impaired span of focused attention. Para- 
doxicaily; scce doctors believe that the use of stis:ulants on hv^erkinetic children cajrs then doim 
and focuses their attention. Cenerally the research on effects of stimulants is alxcd. See Creen- 
spoon and Singer, j^jsnhetaci nes in the Treatsent of Hyperkinetic Uiildren 43 liAHV. Emrc REV. 515 
(1973). Iloi^cvcr, the s>T:5>to=s of hyperkincsis, such as fidgeting and daydreaming are also syaptoes 
of xiany other childhood probleas. Tnc ciiUd Timy nh o he suffering fron hunger, physiological prob- 

su*-h as hearing or visual disorders, retardation, psychological problens unrelated to hyper- 
kinesis or sir:pie boredoa. 

A diagnosis of hyperkinesis should not be nade without a full battery of tests including 
several tests, both verbal and nonverbal, tests of achievement and perception, as veil as a 

full neurological examination including extensive surveys of the child's no tor developnent and a 
complete physical exaaination with the taking of a nedical and fanily history. Even then 

. . . [:JJo battery of tests has been adequately standardized in insuring discrimination of 
[hyperkinetic] patients froa those suffering only fron psychogenic or cultucal deficits. 

C.K. Connors, Tne Syndroce of Minipal Srain Dysfunction , Pediatric Clinics of Ko. AMrica. Ko.25 

at 750 (my). 

Tne scinulant drug itself is used as a conclusive diagnostic tool. If the child does not 
respond favorably to stinulants, he or she is no longer considered hyperkinetic; if behavior in- 
proves, the trcatnent continues. About one-chird to one-half of the children tentatively diagnosed 
as hyperkinetic nay be forced to take the drug only to discover they do not benefit froa it. Even 
the inproved behavior of those vho do respond to treatment aay not be wholly due to the medication- 
As Dr. Serena Stier has pointed out, sone hyperkinetic children improve when taking a drug, 
including a placebo. Iv. Kells, Drug Control of School Children: The Child's Right to Choose , 
ASS. CAL. L. REV. 585, 591 (1973). In addition to the placebo effect, there is the problem of 
estinating observer bias. One parent testified before a congressional cojaaittee that he told the 
child's teacher that a doctor had prescribed a stimulant for his supposedly hyperkinetic child, but 
did not add that the child was not in fact taking then; the teacher soon reported a narked iraprove- 
nent in the child's behavior. Ilea rings , supra at 343* , 

There nay also be hannful side effects. Ritalin, one of the nost frequently prescribed stiiau- 
lants, not only can aggravate a patient's preexisting characteristics of marked anxiety, tension and 
agitation, but can sonetioes cause nausea, dizziness, palpitations, skin rash, blood pressure and 
pulse changes, angina and cardiac arrhytlimia. Med. Wbrld News . Jan, 15, 1971. Also, loss of 
appetite with an associated weight loss and insomnia appear in twelve to fourteen percent of those 
treated. Furthemore, there have been no long range studies on possible accumulation of toxic 
.-!aterlals in the hyperkinetic child. VHiile in the short run no chronic toxicity has appeared in 
studies, W. Ivells, at 596, a recent study has hinted long tems anjphetasjine use can cause death 
within five years for those suffering froa an untreated blood disorder called necrotizing angillus. 
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Even if such dr«S2» are &!i«?vn not ti* Im? p*T^;y>lc3liv addictLw c»r harmful, the ciiiiJ r^v ^^till 
an injurious psvcholcgl*^! dependency- Slijrio ^sre roportcd of *.JaiLidr<*n c^ll the 
Kitalic ?ilis "jc-s^ic plii^*'* !>e^u^c of increased popal-aritv with teadscrs -and ^cbooJbt^tcii^ -after 

E^'^n Dore hansful, ijovcvcr, the effect the nedicatien ssay have on the child's perception of 
reality- if the child is subjected only to the standard classroon controls. He is left cen tally 
free to experience events in their totality, learning juron then and strengthcniiig his own si^ntal 
controls. Sever-al studies ^^f ^lildren viio had received acphetasines shov that although the »ore 
pronounced nanlfestations of restlessness vcre di3!:lnished, ^ttentional handicaps persisted. Crcen- 
spoon and Singer, .^tohetarsines in the Ireatsaeni ^of Hyperkinetic Oiildrcn ^ 43 HAHV. EDC€- KK\'- 515, 

(1«>71). These learning diabilicies can he overcose or :sitigated through such alternative 
methods as special learning classes, systematic revarding of desirable behavior and consoling. 

Finally, there is the fear that "there is a very great tesptation to diagnose the bored but 
bright child as hyperactive [hyperkinetic], prescribe drugs, and thus deny hiia full learning during 
his nose creative years." Hearings , at 3, no. 2- As noted educator John Holt said, the 'learn- 
ing aalady called hyperkincsxs," id. at 33, is really a child's attenpt to learn froa his environ- 
rscnt, id: - 

% consider it a disease because it nakes it difficult to run our schools as vc do, 
like rsaxusun security prisons, for the coafort and convenience of the teachers and 
adsslnistrators who ^jork in then- The energy of children is "bad" because it is a 
nuisance to the exhausted and overburdened adults vho do not vant co or knov how to 
and are not able to keep up vith it. Id. 

FREEDOM FROM IN'DISCRIMiIZATE MEDlCATIoi;- 
SOME LEGAL THEORIF^ 

Tlierc is very little case lav involving. challenges to school officials' authority to adninister 
drugs to children. In cases involving coisparable problems, the courts have found a right of juven- 
iles to "freedon fron indiscriminate, unsupervised, unnecessary or excessive dedication, particular- 
ly psychotropic nedication." Morales v. Tuman , 383 F.Supp. 53, 105 (E.D.Tex. 1974) (civil action 
concerning both the adjudicatory and post-adjudicatory status of the juvenile Justice system in 
Texas). See also >;elson v. Heyne , 491 F.2d 352, 357 (7th Cir. 1974) (juvenile offenders); Velsch v. 
Likins , 373 F.Supp. 487 (D.Minn. 1974) (zaental retardates); Accord Wyatt v. Stickney , 344 F.Supp. " 
387 (M.D.Ala. 1972) (mental retardates). The Morales line of cases is based on a ri||ht to be free 
frocj indiscrininate medication derived froa the prohibition against cruel and unusual punishment in 
the eighth asaendaent. The right to be free of c^edication nay also be based on a right to privacy, 
as discussed in this note^ and the equal protection clause, also discussed below* If the court 
fails to accept these arguments, it must nonetheless recognize due process rights of students and 
^ insist on certain nininal procedures to safeguard those rights. 

The clearest statencnt of a student's right to privacy is made by the court in Merriken v. 
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Cr^snan, 36^ r.Supp. 9i3 {E.D.Pa. 1973) «hich wphtsld a student's right to refuse to take a person- 
ality test desisncd to reveal potential drug abusers, id. at 9iS: 

T2ie fact that the students arc jtnreniles does not in any vay invalidate their right € 
to assert their Constitutional right to privacy. - . - This court would add that the 
rjignc to privacy is on an equal or possibly aore elevated pedestal than sooe other 
individual Constitutional rights and should be treated vith as anjch deference as free 
speech. 

^"hile the Constitution does not explicitly zsention the right of privacy, the Suprene Court has 
recognized such a right as far back as Union Pacific R. Co. v, 3k)tsford . 141 V.S. 250. 2S1 (1891). 
The court sore recently observed: 

Our whole constitutional heritage rebels at the thought of giving govemxsent the pouer 
to control sen's sainds. . 

. . . Whatever the power of the state to control public dissexaination of ideas inlaical 
to the public aioraiity. It cannot constitutionally precise legislation on the desirability 
of controlling a person s private thoughts. 

Stanley v. Georgia , 394 L^S. 557, 565-66 (1968). 

As one vritcr has pointed out, the protection of this individual right benefits society as a 



vhole: 



The personal interest to be protected by a right to privacy is the individual's 
interest in preserving his essential dignity as a htrsan being. It is his interest in 
securing the autonony of his personality. It is an interest that society shares, 
because a society cannot long endure that is unable to preserve to its se&bcrs the 
autonony of their personalities. If the right is broad enough to deserve that interest, 
it is grand enough to deserve the tribute that it is the nost comprehensive of rights 
and the laost valued. 

Hufstedler, The Directions and Mi sdirections of a Constitutional Right to Privacy, 26 HECORD OF 
N.Y.C.B.A. 5A6, 550-51 (1971). 

An excellent susociary of cases in vhich the Supreae Court has found the right under various 
constitutional theories nay be found in Roe v> Wade . 410 U.S. 113, 152-53 (1972): 

In varying contexts, the Court of individual Justices have. Indeed, found at least the 
roots of that rijiht in the First Aaendisent. Stanley v. Georgia , 394 U.S. 557, 564 (1969); 
in the Fourth and Fifth Mendnents, Terry v.*Ohio « 392 U.S. 1, 8-9 (1968), Katz v. United 
States, 389 U.S. 347. 350 (1967); Boyd v. United States , 116 U.S. 616 (1886). see Olastead 
v. United States, 277 U.S, 438, 478 a928) (Brandeis, J., dissenting); in the penuabras of 
the Bill of Rights, Griswold v. Connecticut , 381 U.S. at 484-485; in the Ninth AaendbienC, 
id., at 486 (Goldberg, J., concurring); or in the concept of liberty guaranteed by the first 
section of the Fourtccnch A»en<feient, see Meyer v. Nebraska , 262 U.S. 390, 399 (1923). These 
decisions nake it clear that, only personal rights that can be deemed "fundawental" or 
irapllcit in the concept of ordered liberty,'* Palko v. Connecticut ^ 302 U.S. 319, 325 (1937), 
are Included in this guarantee of personal privacy. They also nalce it clear that the right 
has sonje extension to activities relating to carriage, T^ing v. Virginia , 388 U-S. 1, 12 
(1967); procreation. Skinner v. Oklahona , 316 U.S- 535 (1942); contraception, Eisenstadt v, 
Baird, 405 U.S, at 453-454 id., at 460, 463-465 (White, J., concurring in result); faaily 
relationships. Prince v. -Massachusetts . 321 U.S. 158, 166 (1944); and child rearing and 
education. Pierce v. Society of Sisters , 268 U.S. 510, 535 (1925), Meyer v. Nebraska , supra . 
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this ri^nr "to be free, except ia limited circuastances, froaa unvanted sovenuDcntal incrusionc 
into one's privacy'* is fandaisentai. Stanley v> Ceorjtia, 395 CS. 557, 5€« (i96B}. "The aakers of 
our Cosuititution - - . waferred as against the sot'eraceat, the right to be let aloae— the saost 
coi^r^eAsive of rights and the xi^ght siost valued by civilized nen.*' Id., quotii^ part of 
Mr. Justice Brandels* faoous dissenr in Olsistead v. United States . 277 U.S. 438, 473 (1928). 

gQUAL PROTECTION 

Jhe equal protection clatzse zaay also deter iadiscriacinate laedication. See generally . 
Part IlKC), supra . The right to privacy in the area of bodily integrity aay be found to be a fun- 
daaental ri^ht which triggers the cocpelling state interest test vhere one class of persons has been 
deprived of this right. See e.g- > Kochin v. CallfornU . 342 O.S. 165 (1952) (stovach punping to 
extract contraband offensive to sense of justice); 

It would be a stultification of the responsibility which the course of constitutional 
history has cast upon this Court to hold that in order to convict a nan the police 
cannot extract by force vhac is in his nind but can extract what Is in his stoaach." 

But see Sctoerber v. California , 38^ U.S. 157 (1966) (test to deteinine alcohol content of blood 
upheld) . 

Although the court in San Antonio Ind. Sch'. Pist. v. Rodriguez , 411 U.S. 1 (1973) observed 
that education is not a fundasaental federal right, it did recognize its aajor iaportance in society. 
State courts, in addition, asay uphold a state constitutional right to' education. Serrano v> Priest, 
5 Cal. 3rd, 5S4, 487 P.2d 1241, 96 Cal. Rptr. 601 (1971). Thus, if a child Is suspended fron 
school for refusing psychotropic Dedication, the state aust. again show a cospelling and overriding 
interest in doing so- *'ee infia . Part III(C). Not only is it exceedingly doubtful that the state 
can show a cojspelling interest in the forcible drugging of a child, a libertarian court would not, 
find even the usual test (the rational basis test) »et: 

When available trcansents cannot be confidentially and appropriately delivered by 
physicians, they are perhaps best withheld until such treatoents can be provided. 

••Dept. HEW Conference on Stiaulant Drugs for Disturbed School Children/* 8 INEQUALITY IX EDUC.18 
(1971). 

The doping of hyperkinetic children is readily distinguishable froa those cases in which the 
courts have found sufficient justification to petmit vaccinating all school children. See e-;^^, 
Jacobson v. Hassachusetts , 197 U.S. 11 (1905); Zucht v. King , 260 U.S. 174 (1922). Not only is 
drugging aore directly and Incontrovertibly tied to the ham to be prevented and of less obvious 
benefit (1/3 - 1/2 of the children who are doped with stiaulants have either no reaction or an 
adverse reaction), but also all children are required to have vaccinations. 

See also R. Ireland and P.D. Diaond, Drugs and Hyperactivity: Process Is Due , 8 IKEQUALITT 
IN EDUC. 19, 24 n.4 (1971). 
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It scess ap?;5reat di;at th^re ^re ^de<iuato cor^ittltutional bases to prohibit the drugging of a 
child without volunt^iry And ijsfcroed parental consent, Cf . yyattv. Stickney, 34i;f F-Sup?. 3S7 (H-B- 
Ala. 1972) Cbehayior rsodification pro^raiss involving use oi noxious or aversivc slir:uii shall he 
conducted only irirh cicpress, informed and voluntary consent.) If dru^ smst be sivcn to dtildren, 
they should be entitled to the saM protection as an adult as they try to steer a course betveen 
the Scyiia af Or.eilian :»V^ think and the Oiarybdis of hyperkinetic no-think. Procedures guarantee- 
ing ainloal due process should include: (1) cinisai adversary scrutiny, (2) coz^lete sedical and 
p:;ychologic3l exasinaticns of tlic child independent of the school authorities* diagnosis, (3) the 
unsi-cccssful use of alternative reixdics, and (A) close saedical supervision and periodic review. 
See nencrallv , this sanual, section XV, supra . 

In sua, to quote courts faced vith this kind of probleia: 

Students are persons under the Constitution; they have the saoe rights and enjoy the saae 
privileges as adults. Children are not second class citizens. Protections of the Consti- 
tution are as available to the nevborn infant as to the snost responsible and venerable 
adult in the nation. 

:^erriken v. Cresssan, 36i F.Supp. 913 lE.B.Fn. 1973), quoting }iillcr v. Gillls , 315 F.Supp. 94 (^^D. 
111* 191^4). 



Jane S. Sasuels 

Cent<ir for Xaw and Education 

August 15, 1975 
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Appendix to Part (VKE): 
Mass. Statutes on Use of Behavior Modification Drugs 



person shall aiiainistcr or c^iusc to he adainiscered to a pupil in any public school in the 
coiruonveaitli any psychotropic drug Included on a list to be established by the departaenc of 
public h^lth unless the school has obtained certification by the cozsaissioner of public health or 
his designee that the adninistration of such dru^s in school is a legitisate oedical need of the 
pupil- Adninistrarion of duly approved medication shall be carried out only by a registered nurse 
or a licensed physician. V.o person shall administer psychotropic drugs to such a pupil for the 
purposes of clinical research- Tne department of pubUc health shall Mke rules and regulations 
setting forth a list of subject psychotropic drugs and procedures for certification. 

yjSSACmsmS CETJERAL IJCJ:S Ompter 71, S-54S 
fsigned by Governor 9/21/73) 
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VI. Remedies 



Examples of remedies chac courts have ordered are set forth belov, followed by a copy of the 
Suprese Court decision in Vood v* Strickland , where the court recognizes a damages for an expul- 
sion froa school executed without procedural due process. 



tfood v« Strickland , 420 U.S. 308 (1975) (holding that school officials are liable for damages if 
plaintiffs can establish bad faith in violating procedural due process requireoents) (reproduced 
in full in the appendix , infra at 357*) 

thonen v. Jenkins . 517 F.2d 3 (4th Cir. 1975) (damage award of SlOO vacated and case remanded for 
consideration of presense of bad faith) 

Caplin V. Oak > 356 F.Supp. 1250 (S. O.K. Y. 1973) (pre -Wood case; damage;; for preventing literature 
distribution denied) 

Boyd v. Smith , 353 F.Supp. 844 (N.D. Ind. 1973) (agreeing that school officials are not immune to 
damages claims under 42 U.S.C. 1983, but dismissing complaint for other reasons) 

Cf., Pierson v. Ray , 386 U.S. 547, 555r557 (1967) (good faith a defense to damages action under 
42 U.S.C. 1983 against police) 

Cf., Monroe v. Pape , 365 U.S. 167 (1961) (holding police liable for damages under 42 U.S.C. 1983) 

In Re H> , 337 N'.Y*S.2d 969 (Family Ct. of NYC, Oct. 16, 1972) (ordering damages of $2500 for ex- 
clusion of handicapped child from schools) 

C£. , McCrary v. Runyan . 515 F.2d 1082 (4th Cir. 1975) (damages proper to compensate for "embarrass- 
ment, humiliation and mental anguish," because of denial of admission to black students by private 
school) 

Cf., Endress v. Brookdale Community Col. , Civil No.^ C-180S-74 (N.J. Super. Ct., Apr. 30, 1975) 
(ordering $10,000 in attorneys fees, $10,000 in compensatory damages [for loss of one year's con- 
brace] and punitive damages against each defendant at $10,000 each for dismissal because of 
editorial she wrote for the student newspaper.) 
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attor:;ey fees 



Alyeska Pipeline Service Co. v. The Vlldcrness Society . Civil No. 73-1977 (U.S.S.Ct. Hay 12, 
1975) (42 Law U'eek 4561) (rejection of the "privajte attorney general" approach for collecting 
attorneys' fees; absent statutory authorization, the prevailing litigant cannot recover 
attorneys' fees under the Ascrican rule) 

Thonen v. Jenkins. 517 F.2d 3 {4th Cir. 1975) (defendants' "obdurate obstinacy" provides a basis 
for exception to the American rule; post -Alyeska case but does not cite Alyeska ; avard of 
$4,629.60 attorneys' fees affirmed) 



£xpc:;g£X£nt of records 



Coss V. Lopez , 419 U.S. 565 (1975) 

Thonen v. Jenkins , 491 F.2d 722 (4th Cir. 1973) (record expunged and plaintiffs reinstated) 
Cllterature case), subsequent appeal at 517 F.2d 3 (4th Cir. 1975) 

Pervis v. LaMarque Ind. Sen. Dist. . 466 F.2d 1054, 1058 (5th Cir. 1972) (literature distribution) 

Fujishiraa v. Board of Educ . 460 ?.2d 1355, 1359 (7th Cir. 1972) (literature distribution) * 

Dunn V. Tyler Ind. Sch. Dist. . 327 F.Supp. 528, 536 (E.D. Tex. 197i), aff'd on this point , 460 
F.2d 137, 146-147 (5th Cir. 1972) (violation of procedural due process) 

Quarteraan v. Byrd . 453 F.2d 54, 60-61 (4th Cir. 1971) (literature distribution) 

Hatter v. Los Angeles City High Sch. Dist. , 452 F.2d 673 (9th Cir. 1971) (symbol ic expression) 
(expungement after student is reinstated) 

Vail V. Board of Educ . 354 F.Supp. 592 (D.N.H.) (literature distribution), remanded for addi- 
tional relief . 502 F.2d 1159 (1st Cir. 1973) 

United States v. Vilcox County Bd. of Educ . Civil No. 3934-65-H (S.D. Ala., Hay 14, 1973) 
(order) 

Caldwell v. Cannady , Civil No. 5-994 (N.D. Tex., Jan. 27, 1972) (order) (Clearinghouse Review 
No. 7424A) 

Breen v. Kahl , 296 F.Supp. 702,710 (W.D. Wis. 1969), aff'd . 419 F.2d 1035 (7th Cir. 1969), 
cert, denied . 398 U.S. 937 (1970) (hair case) 

Goldwyn v. Allen . 54 Misc. 2d 94, 28 N.Y.S.2d 899 (N.Y. Sup. Ct. 1967) (violation of procedural 
due process) 

In Re Brociner . 11 N.Y. Ed. Rep. 204, 205 (1972) (N.Y. Ed. Comm'r) (literature ca^e) 

Cf>, Mailloux V. Kiley . 323 F.Supp. 1387, 1393 (D.Mass. 1971) (ordering expungement of teacher's 
record), aff'd , 436 F.2d 565 (1st Cir. 1971) (speech/obscenity case) 
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?H£V£.%Ti::C HE-ENTRY OX ^X?U^:C£D rl£CORD 



IF MISLEia)I!;G 



Dunn V. Tyler Indep. Sch. Disc , ^;60 F.2d 137 (5ch Cir. 1972) (notation, although correct and 
based on due process, would be aisleading because sodc students had graduated while court order 
was in effect which had teaporariiy expunged their records) 



R£l!;STAT£M£>n: OF PlAINTIFr 



Pgpish V. Board of Curators , ^10. U.S. 667, 671 (1973) (literature case) 
Thoaen V, Jenkins , 491 F.2d 722 (4th Cir. 1973) (literature case) 
Woods V. Wright , 334 F.2d 369 (5th Cir. 1964) 

Pe Jesus V. Penberthy , 344 F.Supp. 70, 78 (D. Conn. 1972) (order peraitting plaintiff to reapply 
for reinstatement} 

Gardenhire v. Chalaers , 326 F.Supp. 1200, 1206 (D. Kan. 1971) (reinstatement pending hearing, but 
court stayed order for one sonth to perait university to hold hearing) 

Trujillo V. Love , 322 F.Supp. 1266, 1271 (D. Colo. 1971) (literature case) 

Dickey v. Alabana State 8d. of Educ , 273 F.Supp. 613 (M.D. Ala. 1967), vacated as aoot sub, noa. , 
Troy State Univ. v. Dickey , 402 F;2d 515 (5th Cir. 1968) (deaonstratlon case) 

3ut see: Jones v. Snead , 431 F.2d 1115, 1117 (8th Cir. 1970): 

. . . any deteraination that the students' college hearing violated due 
process will not necessarily saandate relnstateaent, only a new hearing,. 



NULLIFYING ACADEMIC SA'^CTIONS 

Pgpish V. Board of Curators , 410 U.S. 667, 671 (1973) (Restoration of earned academic credit which 
had been denied in literature case) 

Shanley v. Northeast Ind. Sch. Dist ., 462 F.2d 960, 975 (5th Cir. 1972) (eliminate zeroes in 
literature distribution case) 

Vail v> Board of Educ , 354 F.Supp. 592, 604 (E.D. Pa.) remanded far additional relief , 502 F.2d 
1159 (1st Cir. 1973) (literature distribution case; court ordered a study and report to it on 
grading effects and feasibility of correcting)* 
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MAKE-UP WORK ALLOWED 



Shanley v. Kortheast Ind. Sch. Dist. « 462 F.2d 960 {5ch Clr. 1972) (speech) 

United Sta tes v. Wilcox County Bd. of Educ . Civil Ko. 393A-65-H (S.D. Ala., Hay 14, 1973) (order 
providing that "school district shall offer to provide such assistance as is necessary to assure 
that the suspended or expelled students are able to aake up the tiae and credits lost as a result 
of the discriainatory discipline.") 

K.K. V. Board of Educ. of Shore Regional High Sch. Pist. . 263 A.2d 180 (N.D. Super. Cc. 1970) 
(plaintiff ordered readmitted with tutoring to help hiu catch up) 



NOTICE GIVEN OF THE COURT'S ACTIOW TO CLASS MEMBERS 



Vatl V. Board of Educ> . 354 F.Supp. 592 (D.N.H.), remanded for additional relief , 
502 F.2d 1159 (1st Cir. 1973) (also individual notice to students whose records are 
expunged) 

Fujishiaa v. Board of Educ , 460 F.2d 1355 (7th Cir. 1972) 



TEMPORARY RESTRAINING ORDERS 



Wesolek v. Board of Trustees , Civil No. 73-S-lOl (N.D. Ind., Mav 25, 1973) (Clearinghouse Review 
No. 10,376B)(free speech) 

Mello V. School Comp. of New Bedford , Civil No. 72-1146 (D.Mass, Apr. 6, 1972) (free speech) 

DeAnga High Sch. Students v. Richmond Unified School Di8t .« Civil No. C-70-1174 (N.D. Cal., 
June 4, 1970) 

Mt. Eden Hi^ School Students v. Hayward Unified Sch. Dist. . Civil No. C-70-1173 (N.D. Cal., 
June 4, 1970) (free speech) 
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RELIEF PENDING APPEAL GRASfXED 

* 

Shanley v. Northeast Ind. School Dlst. , 462 F. 2d 960, 967 (5th Cir. 1972) (free speech) 

Quartersan v. Byrd , 453 F.2d 54, 56 (4th Cir, 1971) (free speech) 

Riscoan v. School Cdcp. o£ Qulncy , 439 F.2d 148, 149 (1st Cir. 1971) (free speech)* 



COURT-ORDERED imLES OF LITERATURE DISTRIBUTION 

» 

In Riseman v. School Coma, of Quincy , 439 F.2d 148, 149 (1st Cir. 1971) , the court set forth 
a rule to govern distribution of literature; it allowed modification by reasonable require«ents 
of tiae, place and manner (439 F.2d at 149, n.2) 

Rowe V. Campbell Union High Sch. Dist. , Civil N'o. 51060 (N.D. Cal. , Nov. 10, 1970) (Mem. Op. at 
12-13) (system to' submit revised regulations to court within 90 days). 

In Koppell V. Levine , 347 F.Supp. 456, 460 (E.D.K.Y. 1972), the Court directed the return 
of materials which had been confiscated improperly. 



CONTEMPT OF COURT 



In Mills V. Board of F^uc. of the District of Columbia , Civil N'o. 71-1939 (D.D.C. Mar. 27, 
1975) the Court cited defendants for contempt upon finding tiiat plaintiffs, handicapped children 
who were granted an order (dated August 1, 1972) admitting them to public schooling, were still not 
in school. The Court said, slip op . at 6-7: 

The Court has considered the evidence in the case, and a« it has indicated, has 
taken judicial notice of the course of these proceedings since the decree was fir«t 
entered, and the Court finds that the Board of Education, sembers oC the Board- of 
Education, the Superintendent of Schools, the Director of the Department of Hianan 
Resources and the Mayor, are all in contempt of this Court for their failure to com- 
ply with the provisions of the order. This brings us to the question of sanctions. 

At this time, in light of the representations that have been made to the Court as 
to xhe immediate placement of the members of the class who have brought this motion 
and as to the immediate processing of the other members who have been Identified, the 
Court will not impose sanctions, but will withhold the question of sanction and will 
direct that the defendants forthwith place the named plaintiffs in the situations 
which have been indicated for them at the earliest time that the schools will accept 
them. The Court will further idirect that WLthin ten days the defendants will submit 
to this Court and to counsel for the plaintiffs, not only this list of 43 children 
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that are here, but a list of all .children for whoa the Departaent of Special 
Education, or hearing officers have recon=;ended tuition, or other changes in their 
education and reveal to this Court the status, inclLiing vhat steps, if any, the 
defendants have taken to coaply with the requiresents of the decree. And the 
Court ^;ill further order that once these children have been Identified, that they 
be appropriately placed and that this report to the Court will be aiade not later 
than April 15, 1975. Further hearing on the question of the defendants' coopli- 
ance with their own conaitoent and with the order of this Court will be set for 
10:'00 a-n. April 18, 1975 in this court. At that time, the Court will consider 
whether or not other sanctions should be applied. The Court keeps open the 
proposition of tines for failure to follow through in the iapleiaentation of the 
order. 

Cf . Stacy V. Williaas , liy^-^pp. 742 (N.D.MisSo 1970) {court discusses contempt finding but deter- 
mines that the responsibility lies with the original three-judge court); see 306 F.Supp. 963 (N.D. 
Miss. 1969). aff^d , 466 F.2d 1366 (5th Cir. 1971) for prior decision. 

ORDERS ir;STITCTINC STUDENT PARTICIPATION- 
IK D£CISIOX-?LU:iNC 

Courts will not require student participation when fashioning relief, but they will approve if 
if Che parties are agreeable. For exanple, in Kitzberg v. Parks . Civil Ko. 74-1839 (4ch Cir. April 
14, 1975) the court suggested, but did not order, that certain questions relating to literature 
distribution be turned over to a student-faculty coinmittee: 

. . . the disruption and bitterness generated by an unpopular refusal of the adminis- 
trator to allow circulation of a student publication night thus be alleviated. Through 
such a joint effort final answers nay be found for the many difficult questions preci- 
pitated by prior restraint of student publications. For^example, such a committee might 
decide: (1) where on school property it would be appropriate to distribute approved 
naterials; (2) the type of material that might cause distractions and disruptions among 
the students; and (3)* the question of how serious a "disruption" must be before prior 
restraint would be justified. Such a course would lessen! the possibility of arbitrary 
action and unfair treatment which, in turn, we thinJc would improve teacher-student re- - 
latlons. } 

The appellate court remanded the matter to the trial court with directions to institute appropriate 
relief, including ati injunction, until school officials arrived at a constitutionally acceptable 
rule and process for literature distribution. See ilso the final order in Vail v. Board of Educ . 
Civil No. 72-178 (D.N.H. 1974) (reproduced at p. 75 supra) which provides that a grievance commit- 
tee should resolve disputes relating to school rules affecting the distribution of literature. The 
order stipulates that the committee consist of the school principal, four members of the high school 
board, and eight students. After the first year, the student representatives are to be the presi- 
dent and vice-president of each class. 
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Rights of Students 
in Pri vate Schools 



Vn. Rights of students 
in Private Schools 



Ihe recourse of a student enrolled at a private school to have a disnissal, suspension, 
or expulsion reviewed by a state or federal court is linlted- Khercas nany suits involving 
review of allegedly arbitrary actions of public school adninistrators have been litigated 
successfully (see e>g> , Dixon v. Alabama State 3d. of Educ , 294 F.2d 150 (5th Cir. 1961)), 
cert, denied , 368 U.S. 930 (1962), courts have beea very reluctant to rcvicy, such less over- 
turn, decisions of private school adninistrators. 

Tlie problea is very serious: although the. teerican educational systcc has evolved 
to the point where there is little practical difference in functions, curricula, and goals 
betv*ecn public and private Institutions of learning, the nation's court systea has established 
two separate codes for judicial review of actions of those institutions. Indeed, the U.S. 
Court of Appeals, Second Circuit, was forced ^to hold iJifferently for co-plaii^tiffs suspended 
after participating in the sane dcaonstration, because sooe of the students were enrolled 
in a state- funded prograa at the university while the renainder vere part of the privately 
funded progran. Powe v> Miles , ^07 F.2d 73 (2nd Cir. 1968). 

An arbitrary expulsion fron a ^school or a discrininatory rejection of college adaission 
are serious occurrences which, if not rectified or even reviewed by the courts, aay result 
in long- tern probleras for a student. Accountability of a private school to the judici^al 
process would not only benefit the student, but also the institution, since its exercise 
of authority would become nore legitiniate. 

This article will explore the several theories under which actions have been brought 
against private institutions. Aaong those theories are state action and the guarantees 
bf the fourteenth asendnent, the contractual nature of the school-student relationship, 
and connon law rights of nenbers of private associations. The logic of these three bases 
for litigation will be exanined, as will their public policy implications and their recognition 
or rejection by the courts. 
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THE STATE ACTION' IHEORY 

The Fourteenth Aiscndsent to the United States Constitution provides, in pertinent part: 

Ko State shall sake or enforce any lav vhich shall abridge the priveleges or iMj^jni- 
ties of citizens of the United Sr^tes; nor shall any State deprive any person of life, 
liberty, or property, virhout dec process of law; nor deny ro any person within its 
Jurisdiction the equal protection of the lavs. 

Detersining the applicability of the Jiacndscnt, the U-S. Supreae Court has declared that the 
guarantees are relevant only to ^'such action as cay fairly be said to be that of the States." 
Sheilev Kraeaer > 335^ U.S. 1, J3 (1548). Thus, even before a court vill entertain arguMnts 
on the zerits as to i»^ether there vas an absence of due process or equal protection, it Is 
necessary for a party basing his actioa on the fourteenth anendaent to deaonstrate the 
presence of sufficient "state action" in the case or controversy. 

An argunent based on the state action theory aust overcosae an additional hurdle: there 
nust be demonstrated a nexus between the state involveaent and t^e challenged activity. 
Speaking for a Suprezse Court aajority. Justice Rehnquist assertid that the contact between 
the private institution and the state aust not apply to any activity, '"but only with the 
allegedly discriminatory activity." Moose Lodge v, trvls . 407 U.S.^ 163, 175 (1972). 

Vhlle the Moose Lodge case did. not concern an educational institution, proof of the 
connection is nonetheless necessary to sustain an acti ainst a private school based on 
the fourteenth aaendaerit. The test has been articulat- a Eaton v. Crubbs , 329 F.2d 710, 711 
(4th Cl/. 1964) (exclusion of black physicians and patients by a hospital aay constitute 
discriainatory state action) : the state aust be so Involved in the conduct of the college 
"that its'activities are also the activities of these govemaents and performed under their 
aegis." 

In Cuillory v. Adcinistrators of Tulane University , 306 F.2d 489 (5th Cir. 1962), the 
trial court found state action based on the institution's foraer existence as a public 
university, the nesd^ership on the governing board of state officials, and the tax exempt 
status enjoyed by the University. Yet the appellate court reversed since there was no 
sufficient nexus between the evidence of state involveaent and the challenged action; the 
action of the University aust be that of the state to aandate review under the fourteenth 
acendnent. The second and tenth circuit courts have expressly concurred with that requireaent. 
See Powe v. Miles , 407 F*2d 73, 81 (2d Cir. 1968); Browns v. Mitchell . 409 F*2d 593 (10th 
Cir. 1969). 

Litigating parties have resorted to various arguaents to deaonstrate the existence of 
state action. First, the fact that aany private institutions receive state aid in the fora 
of tuition grants is said to constitute sufficient state involvement to justify judicial 
review. In Griffin v. State Board of Education , 239 F.Supp. 560 (EiD. Va. 1965), (challenge 
to tuition grants to "segregation academies"), the court held that such grants represent 
sufficient state action if such aid is necessary to the school's existence , so long as there 
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is z direct rfil3ti*?nsbi? bctveen cfce szazc aid ^aad ihc sdii?«»I*s questioned activity, 

Kest c*?urls, b^-ever, hav*i been hesitant t<? extend th^L application beyond ca^cs vhcrc 
the entire institutional budget vas supplied by the state. Other possibLc indicia ot state 
action include uperatian ox the ^chovl by state agents, regulat^^n of institutional functionann 
by the state, and possMSicn of tax excss^t status. Courts aay view one of these elements 
as sore dispositive than another, but the genera L approach is to survey an acctssuiation of 
indicia to determine a threshold level of state involvcsacnt. Fee nost courts, that level 
is very hlgh> 

Indicative of judicial reaction to suits against private institutions is Furuaoto 
Lysan , 362 F.Supp. 1267 {Ji.D. Cal. 1973). Neither state granting of tax exeapt status nor 
the pover of ealncnt donain nor the approval of criteria for awarding degrees is evidence >of 
state control, the court asserted. State action entails either state control of the university 
or direct state involvement in the particular activity challenged. Even vhen a school's grad- 
ing and exasination systeas is based upon state requires^ts, there aay not necessarily be 
state action. Grafton v. Brooklyn Lav Sch. ^ 478 F.2d 1137 (2d Cir. 1973) (disiaissal of student 
by lav sc!:ool does not constitute state action.) See also, Torres v. Puerto Rico Jr. Col., 
298 F.Supp. 438 (D. Puerto Kico 1969) (no state action despite junior college's receipt 
of grants f roa federal governnent and Conronwealth of Puerto Rico) ; Pendrell v. Oiathan 
Col. , 370 f.Svpp. 494 C*:.D. Pa. 1974) (discharged professor failed to demonstrate state action 
by a private college). 

The relatively few cases in which courts did overturn private institutions' actions in- 
volved schools which, altiiough nonlnally private, had strong governnental connections. In 
3rovn v. Strickler , 422 F.2d 1000 (6th Cir. 1970), for exacple, the court was convinced that 
the University oi Louisville vas a nunicipal university and that it derived substantial 
support fros the city and state. Where an institution was originally public and continued 
to be supervised by the state legislature and state agencies, ^tate action was also found. 
Pennsylvania v. Brown , 270 ?.Supp. 782 (E.D.Pa. 1967), cert, denied , 391 U.S. 921 (1968) 
(Cirard College). Similarly, the court in Doe v. Hackler ; 316 F.Supp. 1144 (D.:5.H. 1970), 
found sufficient state action since the private acadeny had contracted with the district school 
board, and under New !!ac:pshire law, any such contract nakes that school public. See also 
Sraden v. University of Pittsbursh , 477 F.2d 1, 6-8 (3rd Cir. 1973) (renanding dismissed con- 
plaint with directions to hear coaplaint of professor alleging sex discrimination) . The 
appellate court directed the trial court to gather evidence on the amount of general fund 
state support received by the university. Id. at 8. 

Courts have been even core willing to find state action where racial discrinination is 
alleged. In Spark v. Catholic Univ. of Araerica , 510 r.2d 1277, 1281-82 (D.C. Cir. 1975), the 
court spoke as follows: 

(Alt least where the question of race is not involved, it is necessary to shov 
that the Governnent exercises sonc forn of control over the actions of a 
private party. 

In Colenan v. Way.ner Col. , 429 F.2d 1120 {2d Cir. 1970), the second circuit resanded the trial 
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court's rejection of plaintiffs* cballcaj^c to expulsions. Haere the stM^ had intervened 
hv i^is^it.,' 3 at ittate ^^nU\ rlA^t couti^nd the college into adopting hardlisse actions ^^^^^ins 

scurJent dersonstrators. See, ilso, Hamond v. Vniversity of T^gpa . 3i4 F.2d 951 (5th Cir. i9«>S) 
(estaoiishaent of unlver5*ity sade possible b> use of surplus city building and other city 
Izcd). and Eyan v. Hofstra , 67 Misc.2d 65i, 32ii ::.lf.S.2d 96^ CSup- Cc- 1971) (university 
t»uildlt4^s leased froa state, tax cxes^t status, state scholarships, reservation by state to 
Mke rules for operation of facilities), cases involving nu:serous indicia of state invoiverieat. 
tee also, Kvan, advisory :Ke!::o. , 68 ^isc. ^90, 323 :J.Y.S.2d 339 (1972). 

Statutory ifscorporatien of a university into the states' educational systes, si^- 
st^untial r*.-priL*sentatien by Pennsylvania on the university's board of trustees, ^nd xiassive 
financial studies cor^rised sufficient state action to pcrnit judicial review of the ter- 
ntnati??n j»f ^^s^lo>'sent ^sf plaintiff-faculty xacroers: Isaacs v. Board of Trustees of Tesple 
^SiZx^f 3S5 F..^upp. i;73 (E.D.Pa. , 1974). Because aaay private institutions aaintain far 
f«?wer ties vith the Estate chan the c^es noted above, ir is often incusibent upon parties 
seeking judicial reviev of actions of such school^ to resort to the "public function" 
:ipproach. Under this nore ixaaginativc theory, plaintiff alleges state action by pointing 
to the public function served by private education. 

£van^ V, Xcvton . 382 V.S. 296 (1966), is a lantoark case in vhich the SupreM Court 
f^3und state action in the bequest of land for a park for vhite persons only, since a pari: 
ser^'es a public function- Presuaably, a school or university serves a public function, too. 
Yet the Supreme Court refused to indicate t!iis, and instead issued the following vcak dictua 
in the Evans opinion, id» at 300: 

If a testator wanted to leave a school or center for the use of one race only, 
and in no way isrplicated the State in the supervision, control, or sianagencnt of 
that facility, we ass use arguendo that no constitutional difficulty would be en- 
countered. 

Several federal courts have adopted the public function approach in the educational reals, 
however. In Bely v. Chancellor of WashinRton Univ. , 336 F.Supp. 45 (E.D. >Jo. 19"'0), students 
sued to cos:pel the chancellor to prevent class disruptions. According to the court, .education 
is a tsatter of great public concern and interest, ^d. at 48: 

It is the opinion of this court that the acts of a private university can constitute 
"state action" vhen said university is denying to its students their right to partici- . 
pate in the educational process. Education is a public function. 

Presu2:ably, although not necessacily, the court would have reasoned as such had the plaintiffs 
been the disrupting agents who sought reinstatecent following expulsion. 

Burkcon v. ?7ational Collegiate Athletic Association . 366 F.Supp. 1152 (D.Mass. 1973), 
plaintiffs sought injunctive relief after being ruled ineligible to play hockey both by 
Boston University and the !;CAA. Fundanental to the court's favorable holding for the students 
was its assertion that the* university, despite being private, pcrforncd a govemsiental 
function and could, therefore, be constrained by the court. See Brown v. Strickler , 422 
F-2d 1000 (6th Cir. 1970) (University of Louisville), where that court also accepted the public 
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fia:ctioa argument. Cth^r coucts, hawe.isr, b^ve r«jecte4 the j-^jMic licni.tior* tlicorv as* .jx*j:l24?d 
to private ediacaclon. See, ?endrell v. Osatitar Col. « I'fi F.i^ispp. i'^i cy.1i.Fjt. r^J4^; 

3l3C*Kb«ra v. Fisk tgjv.. -^43 F,Jd 121 fttia €ir. l¥71i- 

«3 arg'jnent cc*uii b*: rsadv tri^l private eierieat**ry ^r.d ,-^*ci.n»d-3rv s<:hs?c»ls, aorc so than 
vnlversicies. do ?eriar^ ^ public fsiaccicn ,si55c<; that le'*'el of educ^ati<*n is corspulsu]^', and 
the Stat*-* implicate?* itself in the ^iid*s sdioolis?' b> re^jyirinj^ attendance until a cert^xin 
ai?*j- !l?rtfs?vfir, vo^^ld ar^jte that, practically, jjiven the proliferation of students 
s»»ekin^: de*;r*res, i>rivat4i aniveri»itles, too, are perforssSng a function vi",i-di vouid 

*3thervise be perlvracd bv the 5»tate- Covemraefnt takeovers. ^nd transfonaations of failing 
private calle^yes into ptt£>lic uxihr^TsLtiits is evidence of riiat point. 

JJi>nethel*?i»s, s^st courts have refused to adopt this theory, even vith respect to 
secondary s h»>ol>- Bright v. l*;enb,irger , i^^S r- 2d il2 (7th Cir. 1971), involved a chailenge 
ti> an ejcpul^ii^r* f rvo a parot^hial high school. AlthougJi an Indiana statute sakes education 
conpulsory btitveon agei» 1-17 » and despite the fact that a state lav pronulgates curricula 
requlrerient.it aife-^ting private s^thaois, the Seventh Circuit affirsed the district court 
holding that tht: relativ*nship hctveen the parochial school and the state "falls far short 
of that 'Aixzh would be required to constitute 'significant involveaent. 31^ F.Supp. at 
1397. The court flatly rejected plaintiffs* public function argument. 

Vet viewed fr^?n a different perspective, there is no compelling logical distincticn 
between a univer5»it> ^^ossunity and a Giickasaw, AlabaM. The latter coszunity was thi- subject 
of the Supreme Court opinion in Marsh v. Alabaaa , 326 U.S. 501 (19^6). There the Court 
held that a strangt^r (a Jehovah's witness) retained free-speech rights 'in a cospany -owned 
town and that he ^.ould distribute literature on coripany -owned streets notwithstanding 
trespa«^ laws- Just as Chickusaw perforsed functions noncally carried out by a municipality 
or state, so, too, do nany college connun it ies, which possess their own security forces, 
power plants, and comunity codes. See also Aralgassated Food Enployees v. Logan Valley Plaza , 
391 U.S- 'SOB (VlhB) fpenaitting peaceful picketing of a store in a shopping center which 
served as a cotmunity business block). 

%*otwithstanding the reluctance of nost courts to recognize the state action theory, 
sev'eral proble?^:* renain with respect to the Fourteenth Atx^ndctent argument. On the one hand, 
we nay wish to broaden the concept of state action so that it nay be applied to core private 
schools. On the other hand, we would probably wish to preserve the diversity and independence 
of private education. (Sec Devclopsents in the Law^ — Acadeaic Frecdoa , 31 HARV. L. REV. 19^5 
(1968).) This was the vie-? of Judge Hotzoff in Crccne v, Howard Univ. , 271 F,Supp. 609, 613 
(D.O.C. 1967). However, student plaintiffs received interlocutory relief pending appeal and 
their case was thereby cooted (as they regained in school) and teacher plaintiffs prevailed 
on appeal. 412 F.2d 1128 (D.C. Cir. 1969). 

We would hope to nalntaln a diverse and pluralistic society in which individuals could 
opt for institutions in the private sector if they so desired, 81 HARV. L. REV. at 106^: 

^'ith respect to ideolo;ty, religion, wealth, and intelligence, but not with respect 
to race, our society has judged that there is value In the richness of disparate 
traditions. 
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To be sure, aothiag in the fourteenth aiacndraenc necessarily threatens the existence 
of a Catholic parochial school or an all voaen's uaiversity- Nonetheless, once ve open 
the door to^ allow Judicial review of suspensions based on the state action theory, ve 
sight be inviting an overly aggressive court to interfere excessively with the private 
sector. Students enrolled at private institutions deserve the equal protection and due process 
which their counterparts at public schcols receive; yet perhaps chese rights sight be better 
attained under the color of another theory rather than under st^te action. 



Other cases not discussed where stcte action was found: Rackin v. University of Fentt- 
sylvania, 386 F.Supp. 992 (E.D.Pa. 1974) (clai^E of discrimination on the basis of sex where ' 



court found state action). 

Other cases not discussed where state action was not found: Greenja y. George Washington 
- Univ. , 512 F.2d 556 (D-C. Cir. 1975) (lack of evidence showing governaental role in the Manage- 
aent of the university); Brownley v. Gettysburg Col^ 338 F.Supp. 725 (M.D. Pa. 1972) 
(refusal of a private college to reappoint nontenured teacher did not constitute state 
action): Crossner v Trustees of .Columbia Univ. ,287 T.Supp. 535 (S.O.K.Y. 1968) (lack of state 
involveaenc in disciplinary proceedings of students occupying school buildings.) 
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xliE COIiTRACT THEORY 



While courts prefer to defer to school officials* judgjsents In educacional affairs, chey do 
recognize chat because of che school-scudenc "concracc," schools do owe scudencs som aaounc of 
fairness in cheir dealings. Schools aay exercise cheir discretion, buc cannot acc arbitrarily, 
capriciously, or znaliciously towards students without breaching their contract. Courts usually 
define arbitrariness as the presence of one, or both, of two elenents: either the disciplining 
body lacked Jurisdiction or It did not act in good faith. 

For his part, the student Impliedly agrees, upon siatriculation, to the rules and regulations 
of the institution. John 5. Stetson Univ. v. Hunt , 88 Fla. 510, 102 So. 637 (1924). The student 
should not act to the detriiacnt of the school, and he should obey the school's established cus- 
tons. Koblitz V. Western Reserve Univ. , 11 Ohio Cir. Dec. 515, 21 C»iio Cir. Ctl R. 144 (1901). 

The power to suspend or expel is conceded to be an attribute of educational institutions. 
Goldstein v. Kew York Univ. , 76 App.Div. 80, 78 N.Y.S. 739 (1902). Yet in retvrn for the stu- 
dent's tuition, the school is contractually obligated to allow continued attendance so long as 
the student recains in good standing. Booker v. Grand Rapids Medical Col. , 156 Mich. 95, 120 
'S.W. 589 (1909). The school iapliedly contracts not only to perciit attendance, but to allow a 
student to earn a degree. In re^Carr v. St. John's Univ. , 17 App.Div. 2d 632, 231 N.Y.S.2d 410, 
413, aff'd , 12 *N'.Y.2d 802, 235 N.Y.S.2d. 834 (1962). 

For the exact terms of the contract, courts usually cite the school's published catalogues, 
bulletins, circulars, and regulations in effect at the tiisc the student first matriculates at 
the school. 2und)run v. University: of Southern California , 25 Cal.App.3d 1, 101 Cal.Rptr. 499 
(Ct« App. 1972). Parenthetically, it should be noted that several courts have articulated an 
estoppel theory which allows a student to rely on a school official's approval of a practice 
coatfafy to officially published school policy. Healy v. Larsson , 67 Misc. 2d 374, 323 S.Y*S.2d 
-625 (Sup. Ct. 1971), aff'd , 348 N.Y.S.2d 71 (1973). 

While it laay be argued that the rule "of "judicial nonintervention" makes some sense in aca- 
demic matters, as long as the school is not acting arbitrarily, capriciously, or in bad faith, 
"judicial nonintervention" has little validity in disciplinary matters. This seems particularly 
true since Dixon v. Alabama State Bd. of Educ , 294 F.2d 150 (5th Cir. 1961), cert> denied , 368 
U.S. 930 (1962), established that these types of issues are subject to judicial review if the 
student happens to be in a state-supported school. Courts should recognize that just as the 
public school student does not leave his constitutional rights at the schoolhouse door, the pri- 
vate school student does not contract to waive his right to fundamental fairness by enrolling 
in private school. 

The major problem for students seeking to argue contractual rights against their school 
might be termed "che reservation clause." In Anthony v. Syracuse Univ. , 224 App.Div. 487, 231 
K.Y.S. 435 (1928), plaintiff signed a waiver, upon matriculation, giving the school the right 
to demand^ the student's withdrawal at any time, for whatever reason. Anthony was dismissed 
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dyrin: her senior veir, based on r.r::ors that she uas *V.oc a typical Syracuse ??irl-" AlthouGph the 
trUl court ryU-i is h*:r favor, t!ie app^^llata court reversed, upholdini; the scliooi's riK;ht to 
establish condicionr* on the jz^id^nt^s aecept^ince. 

Since i**2K, courts haw followed the Anthony precedent- In Robinson v.. University of Miani . 
100 So.2d 442 ff Li. Dist.Ct- App.), cert, denied > iOi S.2d 395 £1958), the court upheld dississal 
based on a clause in the school bulletin by which the university reserved "the right to ask a 
Stuicnt to vithdra--: at any thue.'" See also> Dehaan v. Brandais Univ. . 150 F.Supp. 626'(D.Mass. 

F^r srT:i«?nr^ arf^uln^; a^^im»t jijUiomIa tuning i»uch broad resetAra tion clauses, often the biggest 
problem u* . rnvin^e the court to hear their case at all. Courts frequently extol tfie rule of 
"judicfa! n»n- intervention in scholastic, affairs" and warn of the danger of substituting their 
juiRtiC*nt f *r tliat of school officials. 

Hiat type c'f j-uji<:ial attitude- is 'unf<»rtunate. t.liile courts have demonstrated a willingness 
t nullify cthtr ixploitativc 4^»ntra*utb, tht:rc- secns to be a blind acceptance of the frcedoa of 
contract node I vhen 3<h«.K>l-:,tud«int agreerteRti* are at tissue- Just as in other situations involving 
*-onCract liw, a i^tudent should be able to clain that certain ^.lauses should be voided because of 
tlicir \'agut.nes-s or because thvy art v%^ntrar> to public policy. Moreover, because the student has 
virtually n. 'pp^^rtunity to ..egotiate with the stheul, the doctrines of adhesion contracts should 
apply. 

One lav review his rejiarked as follows, Privatit; Coverncsent on the Canpus — Judicial Review 
of Student Expulsions , 72 YALE L.J. 1362, 1279 (1963): 

^ fSJcrict construction against the university, and insistence upon proof of actual notice 
to the student oi inequitable terras, would seen to be dictated by the doctrines of con- 
tracts of adhesion; further protection against "unconscionable" or "unreasonable" terns 
xii'jit be nchicved throui^h a refusal to enforce, on public policy grounds. 

That article also spoke of the disparity in bargaining power betueen school and student, id. 

At I37B: 

Modern courts, resting on similar disparities, have taken a far tnoie restrictive attitude 
toward the binding force of such "contracts" in other areas. 

Similar tc the s'tittr nation theory, the contract theory has not attained widespread judicial 
acceptance in the _icea jf ;^choul-student relations. It is a legally sound theory, nonetheless, 
and unlike the state a«.tiun theory, it Joe^ not invite rarapant court interference in the private 
donjain. Altho'jgh th?; ^.jntract theory has been criticized on the ground that it imposes an artifi- 
cial fr3rr.ew.jrk on the 3cho^>l-stut;ent relationship, the reality renains that there exist express and 
implied right.* and w^rrcspundin^ dutie^> between these parties. The courts have recognized these 
rights; and duties, but they ^a mot continue tu be oblivious to procedurally and substantively 
unconscionable' situati,»n> in whiJj i^tudunti. are forced to w^^ive their rights and accept additional 
duties. 
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T«E COMHO:: LAV RICHTS THEORY 



i'nder tlie fcngLisjh cossron tradition^ rcnbers ^.^f private .issociations were protect42d 
against expulsions vhich verc contrary to "natural justice." Courts would overturn an expulsion 
if the association had been notivatcd by nsalice or if the act vas ultra vires. Davkins v, 
Antrobus, 17 Ch.D. hlS (C.A. 1831). The Daykins court articulated the requircnents of notice and 
an opportunity tn* be heard, the absence of either rcquircnent iisplying that the expulsion vas 
contrary to naturax justice. 

"Due proceiiS is the Aserican analogue of natural justice." Coisnent, Cocnon la v Kinhts for 
rrivata fnlverslty Students: Beyond the State Action Principle , S4 VALE L.J. 120, 133. Ash*:!- 
can courts have adhered to tiie English precedent of refusing to review the expulsion on its nerits 
but the t.i>. courts have adopted the procedural requircnents of notice and an opportunity to be 
heard. In Loubat v. LeKoy , ^0 Hun. (47 N.Y.Sup.Ct.) 546, 17 .^iyb. X. Cas. 512 (1886), a New Vork 
court reviewed an allegedly arbitrary action taken by an incorporated association^ id. at 551-52: 

The legal principle is a general one affecting all proceedings which Kay result in loss 
of property, position or character, or any disaster to another; that lie shall be first 
heard by the board or tribunal considering his case before that body will be legally 
permitted to pronounce his condennation. 

There is no logical reason why such conmn law principles should not ^pply to private univer- 
sities as well as other private associations. Similar to those associations, schools have powers 
nornaliy reserved to the state. Just as ersployees or labor union cecbers have substantial 
interests at stake when confronted by the threat of expulsion, so, too, do students. An education 
and the concomaitant educational degree are sources of great social and econonic potential for the 
individual student. The status of student is a property interest worth protecting because it is 
"deemed inherently worthwhile to the prevailing social ethic." (See 84 YALE L.J. 120, 125-132,) 
Wrongful expulsion is an invasion of tha^ property interest, and a student should be able to 
bring a tort action against the school when such an incident takes place. One could even argue 
that unlike other private associations, scfiools are relatively ininune to market pressures becau'^Q 
of the lack of nobility of students once they matriculate. 

Under this analysis, the school has its own interests, sinilar to the contract analysis. The 
institution possesses the rights to manage its own affairs and to pursue its own goals. Following 
the property analysis, the student's rights may be said to be defeasible upon proof of conduct in- 
consistent with the school's rights. 84 YALE L.J. 120, 146. 

Tfie conanon law basis for litigation challenging the actions of private schools is potentially 
the most desirable of the three theories tiiscussed in this article. It avoids the shortcomings 
of the state action theory by being applicable to all students, no matter how private or indepen- 
dent the institution they attend; the threat of excessive state intervention is also mitigated. 
While the contract theory offers some hope to the student, its success depends largely upon the 
courts' preference of public policy over the freedom of contract model. The conmon law rights 
theory seeks to establish rights and obligations based on status, irrespective of contractual 
agreements. 
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The isajor problcs: vith the conaon lav theory, oi course, is that with respect to tlie school- 
student relationship, it has Aut been litigated often enough to predict the reaction o£ future 
court decisions. Yet there is no coapeliin^ reason why courts should reject the corraon law rights 
doctr, .e. A student seeking to attain judicial review of an expulsion is best advised to present 
his case along all three theories discussed in this article, hoping that the court will recognize 
the legal validity of at least one. 
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Model Pleading No. 1 

Pleading Alleging Violation of Freedom of Expression: 
Literature Distribution 

Plaintiffs 

V. 

Defendants, 

Individually and in their 
official capacities. 



Civil Action 
Ko. 



coHplai?;t 

1. This is a civil class action to secure and protect the rights of public school students, 
under the First and Fourteenth Amendnents to Lhe UniLed States ConsLitution, to: (a) distribute in 
school and on iichuul grounds leaflcLs and other printed material expressing vievTS on political and 
other natters uf public concern; and (b) due process of law in school suspension procedures (which 
affect the right to continue an education uninterrupted) - 

2. This action arises under Lhe First and Fourteenth Amendments to the United States Constitu- 
tion and 42 U.S.C. Section 1983. Tile jurisdiction of this Court is invoked under 28 U.S.C. Section 
1343. Tnc court is empowered to grant declaratory relief by 28 U.S.C. Sections 2201 and 2202- 

3 (a). Tne plaintiff . is a student at 

, in the grade, and resides at • 



3 (b-z). [same format for other plaintiffs]- - 

4. Plaintiffs bring this action individually and on behalf of all other similarly situated 
students enrolled at ^ [name of defendant school]. The mem- 

bers of the class are too numerous to be named and brought before this court as plaintiffs. The^e 
are questions of law and fact common to the class. The claims of the named plaintiffs are tjfpical 
of the claims of the class and the named plaintiffs will fairly represent the interests of all 
members of the class. Tiie defendants have acted and failed to act on grounds generally applicable 
to the class. 

• ft 
5 fa), [identification of Defendant(s) ] • The defendant, 



who is sued individually and in his/her official capacity, is a member of thje school board of 
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* 5 (b-z). {Saase fornac for other dcxcndancs]. 

s 

6 (a-z)- {Set forth the other pertinent fapts.] 

7. By the arts mid practices set forth in this conplaint, the defendants and their predeces- 
sors, caployec-s and agents have denied to plaintiffs, and the class of students plaintiffs repre- 
sent, rights under the First and Fourteenth Asendnents to the United States Constitution and 42 « 
L'.S.C. Section 1983, in nuncrous ways including thCr.follovring: 

(a) punishing and threatening co punish students for exercising the constitutional rights 

to freedom of speech and of che press; ^ 
(h) engaging in conduct having che effect of chilling the exercise of the constitutional 

rights to freedom of speech and of the press; 
(c) refusing to permit distribution of leaflets and newspapers based in part on an ad- 
vance review of tiie content of such documents, thcJreby denying the constitutional 
rights to freedom of speech and of the press; - 

denying the right of students to receive written materials from other persons, 
thereby denying che full benefits Inherent in freedom of speech and press; 
U') suspending students from school, subscancially, incerfering wich cheir cducacion and 

^clgnatizing them, wichoiic a prior hearing, chcreby denying due process of la^; 
(f) substantially incerfering wich che education of some scudencs while affording an 

educacion to ocher scudcncs, wichout a compelling governmental interest in justify- 
ing the classification, thereby denying the equal protection of che laws. 

8- I'niess enjoined by this Court, the defendants will continue to engage in practices the same 
as or similar to those alleged in this complaint, thereby irreparably injuring plaintiffs and the 
class of students which plaintiffs represent. 



(d) 
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S«i£R£Fi^RE, ?l^iiiiiifj» hirh^H wf tiiC'Sirt.lv*^ ^nd tltu *.la2>s u£ pcrsc^is they xeprcs^ni ttot 

1. Order that this uction be saint^incd as a class action pursuant to Rule 23, of the 
Federal Kules of Civil Procedure. 

2. Enter a dec lar^itbry judgsent t!uit the xicts and practices set forth in this cos^JUsint deny 
to plaintiff* und the ^.luss persons pl^iio tiffin represent rights under the First and Fourteentli 
.Arsendaents to the United States Constitution. 

3. ?relinu,;iril> and persanently enjoin the defendants, their agents, eaployt^es, successors 
all pcrs^nis in active concert or participation vith then £roa: 

(aj ^-i*pcr<dlfts» punishing, harassing i>r thr«^atening students for distributing or receiv- 
ing, ut taking steps to distribute or receive leaflets, newspapers or other vritten 
£iatt:^rials in an orderlv and not substantially disruptive sanner on the grounds of or 
vith in schools in the [school systen]; 

(b> interfering with the right of students to ireedos of speech and of the press, and 

partii^ularly y to distribute (and to receive fron other students) leaflets, newspapers 
or <j»ther written Oriterials in an orderly and not substantially disruptive manner on 
the grounds of schools in the ' (school systen]; 

^c) requiring or undertaking advance approval of the content of any such oaterials; 

Id) ^u&pcnding ur expelling any student, or placing infonsation regarding the suspension 
or expulsion of any student on any school record, untili 

(i) tht' ^idoptiun of rules (foraulated so as to allow participation of representatives 
of plaintiffs) setting forth in ^detail the bases ^ot suspending and expelling 
students and the sanction for each violation of the rules; provided that these 
rules shall contain no arbitrary or irrational sanctions; and 
(11) the adoption of rules (fornulated so as to allow participation of representatives 
of plaintiffs) setting forth in detail the procedures to be eaployed when the 
adnlnistration seeks, to suspend or expel a student; provided that these rules 
shall, at a nininim, provide for (1) prior notice of the charges and the wit- 
nesses and evidence to be relied upon by the adainistration; (2) a hearing where 
each side say present evidence, the hearing to be prior to the suspension or 
expulsion unless there are emergency circtnstances; (3) the right of the student 
to be represented by an attorney or other advocate of his or her choice; (4) the 
right of cross-exaninatlon of witnesses; and (5) a decision by an impartial per- 
son solely upon the evidence introduced at the hearing; and 
(ill) approval by the Court of any rules as specified in paragraphs (i) /ind (li) to 
all students of the systam and the posting of the rules in a conspicuous place 
in each class rooa. 



^. aequir<* in preliminary and pcxMn^jnt injant^ti^as th&t defendants, their agents and cs^iioy- 

(a) notify all studen's of heir rigiit to distribute and receive leaflets, newspapers and 
otiier vritten satt^-Stixs in an orderly and not sul>stantially disruptive saanner on the 
grounds of or vithin JschooisJ; 

<b) i?vpungc f ron the school records of the plaintiffs and all other persons siallariy 

situated ocntion of any llie^^al disciplinary actions taken against then and the bases 
for sucii actions; 

(<) expunge fron the school records of the plaintiffs and all other persons siallariy 

situated any zeroes or other penalties iaposed as a result of any illegal disciplinary 
actions taken against then, furnish plaintiffs rcnedial help (if requested following 
adequate notice) covering vork aissed during periods of suspension, allow plaintiffs 
to cake up vork aissed during periods of suspension and nake appropriate adjustnents 
to grades; 

(d) allow students and their parents to inspect all records, including the students* 

perrsanent records, necessary to insure that there has been cocpliance with paragraphs 
^(b) and (c)- 

5- Grant such other and further relief as the needs of justice nay require. 



Tftis model was adapted froa the complaint 
in Vail v. Board of Educ. of Portsaouth 
Sen. Dist. , 354 F.Supp. 592 (D.K.H.), 
informally approved but reaanded for 
additional relief . 502 F.2d 1159 (1st 
Cir. 1973) 
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Model Pleading No. 2 
Pleading Alleging Violation of Freedom of Expression: 
Symbolic Expression 



1- This is a civil class action to secure and protect the rightsi of students at 

fnazae of defendant srhoolj, under the First and Fourteenth Azacnd&ents to 

the United States Constitution* to: (^) peacefully display syabols representinj; their points of 

view on the issue of or any other issue with vhi<^ students 

are concerned; and (b) due process of law in school suspension procedures (which affect the right 
to continue an education uninterrupted). 

2- 5. {Saoe as paragraphs 2-6 in Hodcl IJo. 1% pp. 375-76, supra | 

7. By the acts set forth in this cooplaint, the defendant and their predecessors, esployees 
and agents have denied to plaintiffs, and the class of students plaintiff represent, rights under 
the First and Fourteenth Aaendaents to the United States Constitution and 42 U.S. 0/^1983, in numer- 
ous ways, including the following: 

(a) punishing and threatening to punish students for exercising the constitutional right 
to express themselves; 

(b) engaging in conduct having the effect of chilling the exercise of the constitutional 
rights to freedoa of speech; 

fc) refusing to pemit plaintiffs to peacefully display symbols representing their points 
of view on any issue, so long as the display creates no substantial disruption of 
nomal school operations; 

(d) suspending students froa school, substantially interfering with their education and 
stigsiatizing then, without a prior hearing, thereby denying due process of law. 

8. [Sane as paragraph 8 in Model No. 1, p. 376, supra] 
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i-J. I^^- ^ ^ h*;rcf ur;L- xiau^ii^ par3/,r4ipliij i-2 in X».dfci tio. I, ?. 377, supra j 

and all p^^^rsotis in ictlvr >/vj3ccrt v£ i^articipativii vith thusi fxonz 

{3> ^tisp^H^,i£ns, piKtrsfiLng, h^rrassii^g or tliti^^tcxiing ^Lude^t^ fi?r vcatiis^ cr displaying 
^jysl*o2s 01 their vi«r-fi; in an c^rderly and not subst^ti^jliy disrupciv*; nanner on the 



^r^^«nds i»f <?r vichin the sch»^c4s of the 



t 3tit4 rft-rijig vith tht ri^t u£ students tu freedoa «f speech, including sraboiic speech, 
;ind, particularly, Ci* vear [ansbands, buttons or whatever is at issue], in an crdcrly 
iTi4 not substaatially disruptive- Mnner un the grounds of or vithin the schools of ' 
^^^^ [school systenj; 

* i rtquirij::^ utiJertaKin^ ^dv^nc*^ *ipprov^l of the wearing or display vi ^>r;buls e^^^rftss- 
izt^ a point of viev; 

<d} iSaise as ^lierefore clause, paragraph 3Cd) in Hodel i, p. 377, supra ] 

Keq jirv in pr«.ll52inar> aad pi;rmnent inJan«utions that defendants* , their agents and employ- 
ees take the fi?lioving actions: 



(j) njtify all students of their rijght to wear or dispi-^xy syzibol^ expressing a point of 
view in an orderly and not substantially disruptive sanner on the grounds of or 
within the schools of the [school systea]; 

(h)-(d) [Sane as wherefore clause, paragraphs 4(b)-{d) in Model Ko. 1, p. 373, supra ] 

5. Grant such othi^r and further relief as the needs of justice My require^ 
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Model Pleading No. 3 
heading Alleging Violalion of Right to Hear Speakers 

J. this is a civil class action to secure and prot^ict the rights of sriidents at 



{n^sae of defendant sdioolj, under tije First and r<nirteenth 



Asendseat to the tnited 5tatej> ConijtituLiun, to; i^j invite and hear speakers of their cJioice on 
the caspus of said sUjuoI; (b) sii^iect ^?eak45rs for ^ppe^TMi.cs on caapus without prior restraint 
or anv re^stralnt based upon the unpopularity of the views oL the speaker, or any other reasons 
relating to the *.ontent o£ the speech; (c) due process of law in the administration of the rules 
governing the i citation or speakers on c^pas at said sdiooi. 

2-5. [Sasie as paragraphs 2-5 in Model ^'o. 1, p. 375, supra } 



6. lif applicable] All of said plaintiffs are necsbers of 



Jnase of sponsoring organization, if there is one], an [incorporated/unincorporated] association 

composed of student serd>ers attending , [naae of defendant i^chool] 

and duly recognized as a caapus org-mization by said school. 

7- Actring m accordance with defendant's regulations pertaining to rules under wiiich off-caa^us 

speakers arc invited to speak, plaintiffs f . 

and liiccing through the organization _} 

requested peraission to invite and hear a speaker, ^ ^ Jnaae], on 

[date], at (nanc of school]. A copy 

of this request is attached hereto as Exhibit "A", and aade a part of this complaint. On 

(date] defendant Inaise] acting on behalf of ^ ^ , 



(school] for?Mlly dcnxed said re^vcst. The disapproval is attached as Exhibit "B" and aade a part 
of this cojaplaint; 

8. Tiie proposed speech by (n^ae of speaker] would in no way 

constitute a clear and present danger of substantial harm to the orderly operation of the 

(naae of defendant school]. Therms is no reason to believe under ail of the 



facts and circunstances herein that during the course of said speech 

(nane of speaker] would advocate such actions as 1) the violent overthrow of the Covernacnt of the 

trnited States, the State of , or any political subdivision thereof; or 2) the 

willf ull daaage or destruction, or seizure or subversion of the institution's, buildings or other 
property; or 3) the forceable disruption or impairaent of, or interference with, the institution's 
regularly scheduled classes or other educational function; or 4) the physical hana, coercion, 
intiaidation, or other invasion of lawful rights of the Institutions officials, faculty ncabers or 
students; or 5) any other xaaterial disruption on the campus. 
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10. By the acts and practices s<it forth ij 'hi* 4»r:plaint, the defendants and their predeces- 
sors, esployees and ^^cnts have ienied to r^i«^ tiffs and the class af students plaintiffs represent, 
rights under the First and Fourteenth Arendaeats ta the United States Constitution and ^2 IS.S.C. 
Section 1933, in numerous vays, including the following: 

{a) refusing to permit fnazie of speaker] to exercise his/her 

ccnstitutionai right to free expression by refusing to penait hia/her to appear on 
campus to speak to students; 

<b) preventing student plaintiffs froa enjoying their constitutional right to hear the 
vicvs of the speaker, ^ Inaice of speaker]; 

U) engaging in conduct having the effect of chilling the exercise of the constitutional 
rights to speak and to hear the speech of others; 

id) denying equal protection to the speaker, (nasej by refus- 

ing to penait hin/her to appear on caispus and speak while peraitting numerous other 
persons this right; 

^ (e) denying equal protection to the organization desiring to sponsor the speaker, 

- Inaoe of organization], by penaitting other 

cactus organizations to invite and hear speakers without restriction vhile barring 
this organization's choice of speakers; 
(f) applying an unconstitutional systes of prior restraint upon the contemplated speech 
of ^ Inaae of speaker]. 

11. Unless enjoined by this Court, the defendants will continue to engage ii» practices the 
same as or sinilar to those alleged in this coa^laint, thereby irreparably injuring plaintiffs and 
the class of students and speakers which plaintiffs represent. 
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l«!ES£?t*HE, }»iaJLritx£i> v:a btiiali s.*f tnt^siiseiv^is »is.d the vf p^ti^^sis the icpr^tsit ^r^y that 

this Cwrtz 



i- Order that thu» ^i^tix^n K zi^intair.cd J& a class ^cti^^n pursuant to Rule 2J, Federal Eulcs 
<3f Civil PriDcedure. 

2. Eijiur a iv*^hix^t^zy juJ^scnt tiiat the acts and practices set forth in this c<?splaint deny 
tij plaintiffs an4 tt*c <i<}ss vf persons piaijitiffs risprcseiit rights under the Fizst and Fourteenth 
J^endsents to the United States Conscittit^n. 

3- FreiiTiinariiy and pensanentiv enjoin the defendants, their agents, caployees, soi.cessors 
and all persons in active concert or participation vith thca £ron: 

(a> refusing to pemit Cnaae of speaker] to e^jercise 

his/her constitutional right tc free expression hy refusing to permit his/her to 
appear on csz^us to speak to students; 

<b) ?re\'enting student plaintiffs fros enjoying their constitutional right to hear the 
views of the speaker, [naae of speaker]; 

(c) engaging in conduct having the effect of chilling the exercise of the constitutional 
rights to speak and to hear the speech of others; 

(d) denying equal protection co the speaker, , [nacc] by 

refusing to perait him/her to appear on campus and speak vhile permitting numerous 
otfier persons this right- 

(e) denying equal protection to the organisation desiring to sponsor the speaker, 

(name of organization], by permitting other 

iL-ampus organizations tu invite and hear speakers without restriction while barring 
this organiz^ation's choice of speakers; 

{I) applying an unconstitutional system of prior restraint upon the contemplated speech 
of [name of speaker]; 

(g) refusing to permit other speakers to appear and speak on campus at the invitation of 
plaintiffs or the class of persons they represent where the refusal is based upon 
disagreement with the views of the speaker or organization sponsoring the speaker. 

Issue a temporary restraining order, preliminary injunction and permanent injunction di- 
recting the Defendants individually and in their official capacity, and their agents, servants, 
et^ployccs and ail other persons acting in concert with Defendants, to permit the invitation of 

[name of speakerj to appear on campus and speak at the 

invitation of plaintiffs, and permit plaintiffs and any other persons as may desire to attend and 
hear the views of (name of speakerj. 
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5. l^i-iiZK' a T-^-^TZ^z^t.t if.:ur,.tiw'ri 4it^--tis-; th^t I\^f^-jid^.ts, individually Ln tU-lr Mfliciai 
^ap.j.itics, tivir a^^'ntii, ^rrvaj^t^, cz.pluyc'*;&, ;ind all persans acLinj;: i^A concert vich ttii^, be 

prchiMttjd iriTi any furtijer Interf^L^rencc icith tl?c rights of students 

Id^ffindani ^ h^j&lj ti-» p»:;a*.cfully ^^^s^l^lv and liuar i.pvc*.h«^ cade by sptfakcrs their Uit^K*;, pro- 
vld«/d ih^z s^^itar!*. ^-anjstij fa*.IIiLius *sr« «iv.iil.iblc fvr su^.h purposes on the date that tise assenbiy 
"^-iy h'/ *- hcdtiicJ u«d pr^ vLivd that rcaSk*riabic native *?£ 4>uvh assersbly ^hall be given to the iidninis- 
trativ*/ oxli. lils *.f the i.liv^wl ir* *^>rder tliat adequate security and j-anitorial tasks say be accon- 
pi i5;i242d- 

Fs* iTIiidi rri:»*.vdurji gaidt;line^ t*^r the ^/pcratlon o£ the rules under whi^^h iitudent organi- 
z^ti^tn^^ jrd i.'^JIvidual students ria> rc^uvst pcrsissiun tu invite and hear speakers *ji their choice 

^acpy>. t*i insure tiiat tht zlghts %.^£ Tiaintiffs and others sinilarly situated shall be fuily 
prv»tccte*i and tluit duv pr-*i.-f;s shall be fcdl<t?ved in the adainistration of these rulto. 

7. Crant siich ^^ther and further relief as the needs of justice aay rcquirii. 

This sedeX was adapted £roa th-.* conplaint 
in Molpus V. Fortune , 3U F.Supp- 240 {N. 
D.Miss. 1970), aff'd , 432 F.2d 916 (5th Cir. 
1970) (Clearingliousc ^o. 16,924). 
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Mode! Pleading No. 4 



Pieadiiig Aiteginij ViolaUon of Freedom of 
Right of Organization (0 Recognition 



I. Tni> is a *:ivil class act^n to secure ^itid protect c!:e rights o£ students at 



Inane u£ dcfenidJant school], under the First and Four- 



tecntn xjz;fnd:ienti> to the United States C^notituti^n, to: freely join tugethet in association 

with %.utK.h cither, aj.d t^ establish torz^l organi/atioiis receiving the saae status , privileges and 



student or^atixz^ti<*H^i (h, t« lecexve such status, ptivileges and recogniti<>n without regard to the 
unpopularity oi viewi* the individual nesibers or the wrgantzation which they have fonaed; 
(c) due process law in the administration of rules setting forth the status, privileges and 
recognition of student organizations on canpus. 

2-6. [Sane as paragraphs 2-6 in Model Xo. 1 , pp. 375-76, supra } 

7. Sy the a^^ts set furth in this conplaint, the defendant and their predecessors^ eaployecs 
and agents have deiixed t*^ piaintxfls, and the 4^ass of students plaintiff rejjre'sent, rights under 
the Fir^t and Fourteenth Aiscndnents ti.^ the United States Constitution and 42 U-S.C. in 
nuz::erous vays, including the following: 

{a) denying plaintiffs the right to associate with each other in a fomai organization 

enjoying the sane status, privileges and recognition as are accorded other student 

organisations on defendant's campus; 
(h) engaging in conduct having the effect of chilling the exercise of the constitutional 

rights to freedoa of speech and assembly; 
i^) discriminating against plaintiffs' organization because of disagreement with the 

views of plaintiffs, other racnbcrs and the organization itself; 
(d) denying plaintiffs these rights and privileges without due process of law. 

8- (Sace 355 paragraph 8 in Model No. 1, p. 376, supra ] 



recognition froa 



{defendant school] as do other 
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2*. 

«[^K£rOR£, plaintiffs on behalf q£ thes^vlvcs and the wlass of persons they represent pray 
chac this Court: 

1. Order that this action be zsaintained as a class action pursuant to Rule 23, Federal Rules 
of Civil Procedure. 

2. Enter a declaratory judgment that the acts and practices set forth in this complaint deny 
to plaintiffs and the class of persons plaintiffs represent rights under the First and Fourteenth 
Anendnents to the United States Constitution. 

3. Prelininarily and pensanently enjoin the defendants, their agents, employees, successors 
and all persons in active concert or participation with them from; 



(a) refusing to pennit plaintiffs to exercise constitutional rights to free expression 
and assembly by refusing to give plaintiffs' organization the same status, privileges 
and recognition as is given to other students' organizations on defendant's casqius; 

(b) engaging in conduct having the effect of chilling the exercise of the constitutional 

rights to expression and to assembly for students generally at 

[name of defendant school]; 

(c) discriminating against plaintiffs' organization because of disagreement with the views 
of plaintiffs, other members and the organization itself;* 

(d) denying plaintiffs their rights of expression and assembly without due process of 
law in the administration of the rules regulating campus organizations. 



^. Grant such other and further relief as the needs of justice nay require. 
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Model Pleading No. 5 

Pleading Alleging Statute (or Rule) 
Unconstitutionally Vague and Overbroad 



1-8 (a)-(h). [These paragraphs aay follow the appropriate Bodel above , depending on the sub- 
scantive rights which are icpeded in the overbroad stacuce or rule* Ihe nuabering and language here 
corresponds with Model No. 1. If a scatuce is challenged, it may be necessary for the co«plainc to 
request chat a three-judge courc be convened. See paragraph 3, Model No. 10, p. 404, infra . ] 

8(g). enforcing [cicacion to statute or rule], vhidi 

is invalid on its face and as applied as including both speech and other activities which are pro- 
tected under the First Amendment as well as that which aay be lawfully regulated by defendant 

school. A copy of [statute or rule] is attached as Exhibit "A" and 

made a part of this complaint. 

or [optional provision] 

8(g). enforcing ^ [citation to statute or rule], which 

is too vague and indefinite to fairly inform students of the instances in which they will be subject 

to suspension^ and which is overly broad in its application to students wishing 

[state protected activity students wish to pursue, e.g. - 

"peacefully to distribute literature in the schools."]. A copy of ^ , 

[statute or rule] is attached as Exhibit "A" and made a part of this complaint. 

[The same language can be added to paragraph 7 of the WHEREFORE clause of Model No. 1; or the com- 
parable paragraph of other models.] 



adapted from the complaint in Mello v* 
School Comm. of New Bedford , Civil No. 
72-1146 (D.Mass. Apr. 6, 1972) (temporary 
restraining order) (case settled there- 
after) 
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Model Pleading No. 6 

Pleading Alleging Violation of Right lo Privacy: 
Search and Seizure 

Plaiiicitis 

V. 

DelVndauts, iiidividualiy 
-and in rheir official 
capacicv 



Civil Action 
N'o. 



COMPLAINT 



1. This is a civil class action to secure and protect the rights of the plaintiff under the 
Fourth and Fourrceach Anendacnts to the United States Constitution: (a) to be free from searches 
of their persons or personal space by school officials without probably cause for such a search, 
(b) to ho free iron searches of the lockers assigned to him for his personal use by school officials 
without probable cause for such a search, (c) to have safeguards in school disciplinary procedures 
which insure their fairnuss- 

Z. In addition, this is a suit on behalf of individual plaintiffs ^ 



— [names], to enjoin their unlawful 

expulsion [or suspension of days] /from ^ Jdefendaat school] 

and to obtain reinstatement as students therein. 

3-6. (Same as 2-6 in Model No. 1, p. 375, supra ] 

7. [Set forth the tine, date, and other details of the search.] 

8. The defendants, ^ [names] 

acting under color of their authority as administrators for the defendant school board approved «jnd 
authorized said search prior to its execution. 



9. The said search was made without either a warrant or probable cause and was undertaken 
without permission from the plaintiffs, thus making it unreasonable and in violation of the Fourth 
and Fourteenth <Vmcndments. 
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hj. S.n . j» b.'-if l rc,;uiaiii.n , a copy of vhirh attached as Exhibit "A", and ri*-de a 

part oi this; *.t.*3plaint, ^uti.vriZcii .1 i>t:.ir^h without cither a warrant, probable cxiuse or pu-raissioa 
ftf tlu*;3c- bifins jicartrhtra, jnJ Lhi^MK*tK' violate.** phiintiiia* rights under the Fourth .md F*;urueenth 
Ancndst^nts. 

11. As a result *jt &*:id stsarU* and based upon certain quanti:jies of narijuana discovered in 
^iaintxiii;* loiLker [and/oc up*^« tlit-ir pcrs^uns] in the wucsi: o£ the search, defendants brought 

charges against plaintiits for violation of school buard ruFc regarding the possession 

of oarijuana, a *.opy ol which is attached as Exhibit "B", and nade a part of this coaplaint. 

12. As a result of the discovery of said marijuana defendant ^ 

[n^t- o£ s»rr<jo| MSiicial) ordered plaintiff expelled fron school for the rcaainder of the school 
year. 

13. [Facts ot due process allegations. See Model Goniplaint No. 10, pp. «04-ll» i-^fra} 

U. Plaincills contend that the facts alleged herein prove that defendants, acting under color 
of Slate lav, have expelled hia fron high school by illegal and uni;onstitutional means as follows: 

(a> The school board regulation authorizing a search without a warrant, probable cause 
or consent is a violation of the Fourth and Fourteenth iVacndmcnts. 

(b) The search described in paragraph(s) 5-8 violated plaintiffs rights under the Fourth 
and rourteenth iVraendments. . ^ 

(c) Plaintiffs were found guilty of violating school board rules against possession of 
marijuana based solely upon evidence obtained as, a result of the violation of his 
Fourth and Fourteenth tocndmcnt rights described herein. 

id) Plaint were denied their fundamental procedural due process rights by being found 
guilty of possession of marijuana and suspended from school without being afforcfed: 

(l)-{5) [Set forth infirmities in procedural system. See Model Complaint No. 10] 

15. If the relief prayed for is not granted plaintiffs will be irreparably injured in that they 
will be expeUed irom high school for the remainder of the school year, will be subjected to public 
humiliation and cmb.irrassmcnt, will lose credit for work completed during the current school year, 
and will have their chances for entrance to college and future employment opportunities reduced. 
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WliESEFOKE plaintiffs pray that this Court: 

1. £nt4?r d.-riaratory judgcent ttikl the search undertxiken by defendants is Ulegal "iind uncon- 
stitutional; ^ 

2. Enter a declaratory judgaent that the school board regulation authorizing such a search 
is unconstitutional; 

3. Preliminarily and pernanently enjoin defendants, their agents, enployees, successors and 
all ptTsOHs hi active concert or participation vlth then froa 

(^) ^*xpt-lling plaintiff froa school on the basis of any evidence discovered in the course 
of an illegal search or the fruits thereof; 
• (b) expelling plaintiff froc school without affording bin procedural due process (See 
Ulierefore Clause, paragraph 3(d) {ii)„ Model Pleading No. 1, or See Model Pleading 
- Xo. 10.] ' 

4. {Wlierefore Clause, Paragraph 4(b), Model PleadjLng j;o. 1, p. 378, supra ] 

5. {WlicrefQre Clause, Paragraph /i(c), .Model Pleading No. I, p. 378, supra ] 

6. [::heroiore Clause, Paragraph 4(d), Model Pleading No, 1, p. 378, supra ] 

7. Grant such oth'er'and further relief as justice may*, require. 



Adapted from the complaint in Smyth v." 
Lubbers , 398 F,Supp. 777 (W.D.Mich. 
1975) (Clearinghouse No. 13,702) (dormit6ry 
search case) 
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Model Pleading No. 7 
Pleading Challengirig School Fees 



{AHsging a violation of the State Constitution and the Four-r * >^ 

teenth Anendsent to the U.S. Constitution vhere a school dis- 
trict char^ris fees.*} 



1. [Identification of parties, jurisdiction, etc. Federal Court jurisdiction 
is based on 28 U.S.C. 1331, 1337, 13A3; the cla is arises under the Fourteenth Aisendzaent, 42 
U.S.C. 1983 and 1988; the Court is ecpovered to grant declaratory relief by 28 U.S.C. 2201 
and 2202. J , 

2. (Statement o£ facts.} 

3. [Class Action Allegation] The plaintiffs bring this action on behalf of 
thensclves and all persons similarly situated. Plaintiffs represent a class of persons 

whose children attend - 's (defendant's) schools and are 

charged compulsory fees as .'n incident to attendance at school or as an incident^ to full 

access to (essential] educational benefits nade available by the . 

(defendants)'. In addition, _* plaintiffs, who are too poor .to 



pay fees, represent a separate class of persons whose children attend 



's [defendants'] schools and are financially unable 'to pay the fees and 



whose children have been denied benefits ot the educational services offered by (defendants). 

Finally, plaintiffs - (persons who have been penalized for failure 

to pay fees) represent a separate class of persons whose children have be^n penalized for 
their failure to pay fees. Plaintiffs . are members of this 

" ; ^> 

latter group are too poor to pay fees* ' 

The members of the respective class are so numerous that joinder of all members 
is Impractical. ' .. 
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Isie *;ucstion of l^w* and f*ict inder the Fourteenth Ariendnent to the United 

States Constitution are £UXSz;on to (plaintiffs too .poor 

to pny fc3sl ^nd the class of persons which they represent. Tfje <5uestions of Law, and . 

fact Hinder the state statutes are co-r^!X5n to ; ^ (plaintiffs 

•-•hose children h.r/e been penalized] ;ind the class of per^bons they represent- In addition, 
tlie cLairrs of the Mned plaintiffs are typical of the elfins of the cl^ss and they will 
fairl- jnd ^ide^iuately protect the interests of the class. Defendants have acted or refused 
to act on s-ounds generally applicable tc the cliss, thereby caning appropriate final 
injunctive and declarator^' relief with respect to the class as a vhole. The <;ues tions 
of law and fact corrson to the nei^ers of the cJ'ass also prcdoninatc over any questions 
af fectini; only individual senbers, and ** class action is superior to other available ^sethods 
for the fair and efficient adjudication of the controversy. 

4f* (Statement of Claisis under the Federal Constitution, Equal Protection 

Clause] {plaintiffs too poor to pay fees] and the class of 

persons they represent are financially unable to pay the required fees. Defendants have 
singled out this class of persons and denied their children the full benefits of educa- 
tional services cuide available to wealthier children by the defendants, in violation of 
the Equal Protection Clause of the Fourteenth Araendcient to the United States Constitution. 

[If there is an equal protection clause in the state constitution this should 
hz contained in an additional cause of action ^inilar to the above.] 

5. [State action only; states;ent of claim under state constitutional provisions] 
{The sections requiring free schools or coanon schools, any sections vrhich give children a 
right to education, and related statutory provisions should be cited; If a state constitution 
provides for ccssson schools it should be also noted that "The courts have decided, and the 
original definition requires, that cowon schools be public schools which are free of all 
charges.") 
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The d^ef^dancs* fees folicv pl.iccs a charjge on a portion of the sdiool svscets's 

educational services, vhich |a??licable provisions of state 

laws oi constitution] requirelsl to be provided free of charge. In ^addition* the defendants' 
fees policy operates as an incidental charge, or adszissions fee, for sone students* and 

results in a denial of access to all educational benefits, vhich the ^ 

{state lav's or constitution] require £s] be provided free of charge. 

6- estate action only; statement of ultra vires claia] The defendants, as 
public officials,^ have only the power and authority expressly granted or fairly inpiicd by 
the state legislature. Uic authority to charge school fees has not been granted. Hiere 
is no statute expressly authorizing the fees policy and it cannot be fairly inplied fron 
other statut<*s which grant defendants authority. Therefore, the defendants' fees policy 
exceeds their statutory and x'^ ultra vires . 
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?. 5CKEREF0HE, on behalf of themselves and all others; similarly situated, 
plaintiffs respectfully pray that this court: 

(a) Enter a judfisent that the defendants' fees policy violates the Fourteenth 
Aceadccnt to the United States Constitution on its face and as applied; 
and preliiainarlly and penaanently enjoin the defendants and tJseir agents 
fro3 requiring plaintiffs (nares of those too poor to pay fees] and the 
class of p.'irsons they represent — those vho are financially unable to pa^ 
the required fees — to pay school fees as a condition to receiving any 
eiecent of the educational services offered by the defendants, or as an 
incident to attendance at any of the ^lefendants' schools* 

(b) (State action only) Enter a judgaent that the fees policy violates the 
state constitution,' sections and persanently enjoin the defen- 
dants and their agents froa requiring plaintiffs and the class of persons 
they represent to pay school fees for any elenent of educational services 
offered by defendants, or as an incident to attendance at school. 

(c) fState action onlyl Enter a judgnent that the fees policy and punishnent 
thereto exceed defendants' statutory authority and permanently enjoin the 
defendants and their agents froa punishing plaintiffs and the class of 
persons they represent* 

(d) (Optional, depending on circus-stances] Award damages to plaintiffs who 
have paid unauthorized and invalid fees since (Septen^ber, 1970), valued 
at $ . 

(e) Granting such other and further relief as the needs of justice may require. 
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Modd lading No. 8 

Pleading Alleging Sex Discrimination: 
Access to Courses 

iModificd Copy o£ Petition for Writ of Mandate Filed in 
Delia Casa v. Caffney. Civil Ko* 171673, Superior Court, 
California, .N'ov. 8, 1972] 



TO THE HOUOKABLE JUDGES OF THE SUPERIOE COUM, STATE OF CALIFOIWIA, COUNTY 
OF SKi MATEO: 

S0SA SELLA CASA, petitioner herein, respectfully petitions for a Writ 
of Mandate and in support of said Petition alleges: 

INTRODUCTION 

I. This is an action to conpel respondents to petnit petitioner and sistdlarly 
situated feaale students enrolled in the South San Francisco City High School to enroll 
in auto sechanics vocational courses offered to students at South City High Schools 
Respondents have refused and continue to refuse to adait petitioner and other fei&ale 
students to enroll in said courses solely on the basis of their sex, in violation of 
state and federal constitutions, laws and regulations. 

PARTIES 

xl. Petitioner is, and at all tiioes jnentioned herein was, a minor feisale of the 
age of 16 years and a student at the South City High School in the South San Francisco 
Unified School District. 

III. JOSEPHIUE DELIA CASA is the mother and duly appointed Guardian ad Litem of 
petitioner, by and through whom petitioner brings this action* 

IV. Respondent THOllAS J. GAFFNEY is, and at all times mentioned herein was. 
Principal of the South City High School, charged with the following functions by 5 Cal. 
Admin. Code §5800 (a): 

To serve, under the governing board . . .[or J superintendent of the 
district as chief executive officer of one or more schools, with total 
responsibility to manage all affairs of the school, including general 
- control and supervision of all certificated and classified esployees 
assigned to serve in the school. 
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iiirer-.ie:2t of the t?ouch ^jn Francisco Jnlfiea Sciiool District, clj^rged with the toUfuiziz 
ti3nction5J by S C*il. Adnin. Code uSEOfKa): 

Under th* direction of a governing: board to assurse total responsibility 
under s:idi board, to n:anase and direct all affairs of the school dis- 
trict, incltsdlnx j-enerai control of all ccrtiCicaced and classified 
eisployees of the district. 

Vi. Respondents LORRAIIX CWI*£n, JICIES C. aiRIST£.*;SE:J, JC1L%' DILtO:;, LEO L. 
E:^na!:i, LEi* rAm'vEDSII arc the duly elected ces^bers of the Board of Education of the 5outh 
Kan FrjRCisco Unified School District. The respondent BOARD 0? EDUCATXO.N is the statutory 
r^ency char,:ed vith the duty of operating public schools within its poUticaJ jurisdiction, 
and pro-ul^.ating necessity rules and regulations controlling student conduct, pursuant to 
392% of the Dilitornia Education Code. 

VII. Respondent WILSOri RILES is the Superintendent of Public Instruction, the 
Ciief Executive of the California State Departjsent of Education, and is charged, acong 
other duties, with the duties of supervision and control over local school districts and 
boards of education and the enforcecent of the federal and state laws, including the rele- 
vant requirements of the constitutions of the United States and of the State of California. 

VIII. Petitioner does not at this tine know the nanes or capacities of respondents 
DOES 0:;e through IVEJHT, inclusive, and will ^laend this Petition as soon as said nases and 
capacities are ascertained. 

CLASS ACTIO!: 

IX. Petitioner brings this action individually and on behalf of all other similarly 
situated ninor fcnalc students enrolled at South City Higli School who have been denied the 
right* to enroll in <iutonotive isechanics vocational courses solely on the basis of their sex. 
Said class aenbers are too nunerous to be nased and broui,ht before this Court as petitioners. 

STATEMENT OF TIIE CASE 
In April of 1972, wiien students at South City High School were signing up for 
fall semester courses, petitioner requested that she be adciitted to Auto Mechanics I, the 
elenentary auto mechanics vocatioral course offered by the South City High School. Petitioner 
was advised by her school counselor, Mrs. Bjorklund, that female students were not pernitted 
to enroll in such classes because of their sex. 
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aI. Ir^edi^stely ti^^^rc-ii t<*r, p^fCitloner consul tt^d '^ith !1r. lylcr, head j:o»in?»eior 
at i^outh Cit/ hi.th School *At. Zaro, a^slstjnt princif.il of 5outh City Hij^i Scisooi, 
advised zh^rz of her desire to enroll in A«to >!edianics. Boci* "r- Tyler and Mr. Zaro In- 
^or^r^d pcLltioricr that icr:-4le s^tudents. --ould not be ^dr^itted to these clasn^ because there 
VI*; in*;»2i t icleist roon to accorsodite ill the rale scudcnts who desired to in these 

cl«isses. Petitioner inauired vhecher ie::^iic *»cudcnts ni>:ht be pl.3Ced upon a waitini:, list 
for enroll i.«rnt in ^luto :^echanics courses *ind vas advised rh^t die school's policy was not 
to adnit ^*irls to auto :::ech3nics courses- 

Xil. Petitioner rlicreupon circulaced ^ petition signed by approxinately forty 
ler^ale students enrolled vSt ^outh City Hi^h School indicating that each such student was 
desirous of enrolling in Ai.to Mechanics X and requesting chat chey be petDicted to enroll 
in such class irrcspectiv*; of cheir sex. Said peclcion was presented to 25r. Tyler and !Jr. 
2a ro. 

>:ill. Mr. Zaro advised petitioner chac similar petitions had been presented to 
the school administration previously but that the policy was that ^irls would not be per- 
mitted to enroll in auto cechanics vocational classes. 

XIV. Tliereafter, petitioner contacted the ACLU of !:orthern California. On 
July 12, 1972, ACLU counsel wrote to respondent CAFFKEY on petitioner's behalf, calling 
his attention to criticise of sex discrimination in public schools by the Governor's Ad- 
visory CoOTission on the Status of Wocen in 1971. Said letter requested the petitioner to 
be pemitted to enroll in Auto Mechanics. Copies of said letter vere sent to respondents 
WILSO:; KILBS and I'AUL .'ilELSE::. A true iJnd correct copy of said letter is attached to tliis 
Petition as Exhibit "A" and incorporated by reference as if fully set forth herein. 

XV. On or about August 2^, 1972, respondent GAFFHEY replied to the above incn- 
tioned letter. Respondent GaFFT^EY justified his refusal to permit petitioner or other 
fenale students to enroll in Auto Mechanics courses on the grounds there was liraited space 
available and that since auto mechanics is still a predominantly raaie occupation, 5*ale 
students nust be given preference over female students. A true and correct copy of said 
letter is attached to this Petition as Exhibit "B" and incorporated by reference as if 
fully set forth herein. 
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cu'SH OF actio:: 

XVI. As a direct and proxlcate result of the aforesaid conduct o£ respondents, 
petitioner is beir.j; denied an educational opportunity equal to that offered to her aale 
counterparts az South City High School. This denial abridges petitioner's fundamental 
right to an education, and is the result of a sex based classification vhich violates 
petitioner's constitutional right to equal protection of the laws. 

aVII. As a further direct and proxinate result of the aforesaid conduct of re- 
spondents. Section 18 of Article XX of the California Constitution, iil054, 5015, 6252 and 
8376. and Title 5 i5480 of the CaUfomia Administrative Code have been and are being 
violated. 

XVIII. Petitioner has exhausted :ili infonnal ceans of reviewing respondents' 
policy and has no adainistrative reaedies to exhaust. 

XIX. Petitioner has no adequate renedy at law, in that respondents, unless the 
Court's writ issues as prayed, wiU continue to deny petitioner's adnission into auto 
steciiaiiics vocational courses. 



WHEREFORE, Petitioner prays: 

(1) After a hearing on her notion for a peremptory writ, a peremptory writ of 
nandate issue under the seal of this Court conpelling respondents to permit petitioner 
and those similarly situated to enroll in Auto Mechanics X; 

(2) For costs of suit herein; and 

(3) For such other and further relief chat the Court finds just. 
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i. Plaintiff hcr«jby re-alie.4C3 .nd Ir*ccrpor*iCtfS b>- r«ter4ince a»ic!i and every 
alle>*.iCloa ot rara>*raphs i chrourh >7iIII, inciiislvc, of the Sore?:oiii>^ Petition J or ^rlt 
of Mandate, wherein plaintiff referred to -i^ t>etitioner .sni defendants are referred 
to If? re^spoisdcnts. 

IX. An ictual controversy exists, in that plaintiff contends th^it: 

(a) The refusal to adait plaintiff and those sis^ilarly situated to auto 
mechanics vocational classes because they are fessale is a denial of 
plaintiff's fundasental right to an education, and a violation of the 
Equal Protection Clause of the Fourteenth Asendincnt to the United States 
Constitution and of Article 1, SSll and 21, and Article XX, §18 of the 
California Constitution* 

(b) the refusal to sdnlt plaintiff and those similarly situated to auto 
jzechanics classes because they are fesale violates the provisions of 
California Education Code ll«I05/i, 5015, 3376, 6252, and Title 5, 15^80 
of the California Adainistratlvc Code, 

III. Plaintiff is inforiscd and believes, so alleges, that defendants contend 
that their refusal to ad^it plaintiff and other fensfile students to aato Kechanics classes 
does not violate the Equal Protection Clause of the federal and state constitutions, or 
any ot!ier provisions of lav. 

IV. Plaintiff has no adequate renedy at lau', in that defendants unless enjoined, 
will continue to deny plaintxff and other fe^iale students admission to auto mechanics vo- 
cational courses at South City High School. * 



ERIC 



bid 

399 



0 



^aiERHFMKE, plaintiff prnys .is follows: 

(1X> For 3 declaration that defendants' refusal to admit plaintiff and other fe- 
rule students to Acto ^:echanics vocational courses violates the Equal Protection Clauses 
of the Fourteenth Asendrtent to the United States Constitution, Article 1, S§li and 21, and 
Article XX, §1^ of the California Constitution; 

(2) For a declaration chat defendants refusal to adnit plaintiff and other £c- 
ssale students to auto cechanics vocational course violates §§1054, 5015, 6252, and 3376 of 
the Ciiifornia Education Code, and 5 CaUf. Adnin. Code §5480. 

(1) For an injunction enjoining respondents froa refusing to adnit plaintiff and 
those sioilarly situated to auto cechanics courses; 

W For costs of suit herein; and 

(5) For such other and further relief as the Court finds just. 



Dated: :.'ovenbcr 11, 1972. 

susA:;rJE martin'ez 

KEM^ETH HECHT 
DOLORES A. DOXOVAN 
CHARLES C. MARSON 
PETER E. SliEEIiA?; 



By 

SUSAN'NE MARTINEZ 

Attorneys for Petitioner/ 
Plaintiff 

consent order favorable to 
plaintiffs filed on April 11, 1973 
(Clearinghouse Rcviev Kol 9308) 

See also the Petition for Writ of Mandate in Sevard v. Delia, 
Civil No. 13'il73 (Calif. Super. Ct., Nov. 1972) (Clearinghouse 
Review No, 16,922). 
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Model Pleading No. 9 



Pleading Alleging Violation of Substantive Due Proc.:ss 
Challenging Surveillance 



1. This is a civil class action to secure and protect rights of public school 
students, under the Jirst and i-ourtcenth Anendrents to the United Stctes Constitution, to: 
(a) freedom of expression without the chilling suspicion that they are under surveillance 

by the police of when attending (defendant school]; (b) their 

right of privacy, freedom froa govemnental interference in essentially personal xnatters; 
and (c) freedoc froa arbitrary and unauthorized acts by city police and school officials. 

Tfiis is also a civil class action on behalf of tax payers in the city of , 

vho must support the illegal surveillance by police of students attending 

public schools therein, (optional for state-court cases, depending on state law on taxpa>crs' 
actions.] 

2. {jurisdictional allegations; for federal cases see paragraph 2, Model' "o. 1, 
p. 375, supra ] 

3-6. {See paragraphs 3-6 of Model No. 1, at pp. 375-76, supra . ] 

7. By the acts an*! practices set forth in this conplaint, the defendants and their 
predecessors, employees and agents have denied to plaintiffs, and the class of students plain- 
tiffs represent, rights under the First and Fourteenth ilmendments to the United States Consti- 
tution and 42 f.S.C. Section 1983, in numerous w^ys including the following: 

(a) threatening to punish students for exercising their constitutional 

rights to freedom of expression and assembly; 
0 ) engaging in conduct having the effect of chilling the exercise of the 

constitutional rights to freedom of expression and assembly* 
(c) deploying secret informers and undercover agents from the defendant police 
department, and registering these agents as students at defendant school, 
where they attend classes, public and private meetings, z&ake reports to said 
police department of discussions talcing place at said public and private 
meetings, and join student organizations at said school and report on the 
activities of said organizations « 
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Cd) Mintalning records and files, ccssaoniy designated as "police dossiers" 

containing information gathered through the above activities;, 
fe) including in said "police dossiers" infomation vhich pertains to no 

illegal activity or acts. 
8. Unless enjoined by this Court, the defendants will continue to engage in 
practices the same as or sioilar to those alleged in this conplaint, thereby irreparably 
injuring plaintiffs and the class of students which plaintiffs represent. 

^CIlErlHFORE, Plaintiffs on behalf of theoselves and the class of persons they 
represent pray Chat this Court: 

1. Order chat this action be niaintained as a class action pursuant to Rule 23, 
Federal Rules of Civil Procedure (for federal cases]. 

2. Enter a declaratory judgn:ent that the acts and practices set forth in this 
coapiaint deny to plaintiffs and the class of persons plaintiffs represent rights under the 
First and Fourteenth Aciendnents to the United States Constitution (for federal cases] • 

3. Preliminarily and permanently enjoin the defendants, their agents, employees, 
successors and all persons in active concert or participation with them from: 

(a) threatening to punish students for exercising their constitutional rights 

(b) engaging in conduct having the effect of chilling the exercise of the 
constitutional rights to freedom of expression and assembly; 

(c) deploying undercover agents at ^ ^ [defendant school]; 

(d) maintaining records and files ("police dossiers") on students and 
organizations associated with said school where said records and files do not 
pertain to illegal activity or acts; 

(e) paying undercover agents for attending classes at and meetings of organizations 
associated with [defendant school] ; 

(f) permitting or ordering undercover agents from the police department of 

^ CO join organizations associated with (defendant 

school]. 

4. Preliminarily and permanently enjoin the defendant 



Police Departneht from expending or authorizing the expenditure of public funds of the 
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City of t for Che purposes of deploying undercover agencs 

at Ch2 {defendant school], or to attend meetings of organizations 

associated with said school, or to oaintain records and files on students or organizations 
associated with said school where said records or files do not pertain to illegal activities 
or acts. 

5. Require in prcllxninary and pencanent injunctions that defendants, their 
agents and employees take the following actions: 

(a) Destroy .all policeJ^ records and files compiled on students and organization*: 

associated with - [defendant school! which have been 

prepared with the assistance of information gathered through the illegal 
system of surveillance described in this complaint; 

(b) expunge fron police records of plaintiffs and all other persons similarly 
situated any infornation which docs not relate to illegal activi'-les or acts 
and which nay have been obtained with the assistance of information gathered 
through the illegal system of surveillance described in this complaint; 

(c) allow students and their parents to inspect all records, including the 
students* permanent records* necessary to insure that there has been com- 

* pliance with paragraphs 5(a) and (6).. _ 

6. Grant such other and further relief as the needs of justice may require. 

[adapted from the taxpayer's complaint 

in White v. Davi5 , Civil No. 0 32177, ^ 
(Super. Ct., Calif., June 14, 1972), . 
decided in favor of plaintiff taxpayer, 
13 Cal. 3rd 757 (Cal.Sup.Ct. 1975), and 
discussed at p. 32, supra (Clearinghouse 
No. 16,923). 
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Model Pleading No. 10 
Pleading Alleging Violation of Procedural Due Process 



(Exact copy of che cospiainc file^ in Coss v. Lopez , 419 U.S. 5A5 

(1975) ] 

1. This is an action for injunctive and declaratory relief authorized by 
Title U.S.C. Section 1983 to secure rights, privileges and imnunities established by the 
First and Fourteenth Ar:endn:ents to the Constitution of the United States. 

JURISDICTION 

2. The jurisdiction of this Court is invoked under Title 28 U.S.C. Section 1343 (3) 
providing for original jurisdiction of this Ci)urt in suits authorized by Title 42 U,S.C. 
Section 1983. The court is enpovered to grant declaratory relief by Title 28 U.S.C. Sections 
2201 and 2202. 

3. Plaintiffs respectfully request that a three-judge Court be convened pursuant 
to Tide 28 U.S.C. Section 2281 in that plain- .ffs seek to enjoin the enforcement of a State - 
Statute by an officer of tHe State on the grounds that said statute and its implementation 
violate the Constitution of the United States. ^ 

CLASS ACTION 

4. Plaintiffs bring this action on their own behalf and on behalf of all other 
students residing in the City of Columbus who are similarly situated and affected by the 
policy and usage complained of herein. The members of the class on whose behalf plaintiffs, 
sue are so nuaerous as to make it impracticable to bring them all individually before this 
Court. ThJre are common questions of law and fact involved and plaintiffs' claim is typical 
of the claim of the entire class. Plaintiffs fairly and adequately represent and will protect 
the interest of the class. Defendants have acted on grounds generally applicable to plain* 
tiffs class. The questions of lav and fact common to the members of the class predOBinace 
over any* questions affecting only individual members and a class action is superior to other 



avall^l< aethods for the fair aad efficiest adjtidicatioci of the coatrovers/. 

5. Befeadant Uerbert ». yilliaas is and vas at all tlaes material hereto the 
Director of the Departaent of Pupil FersooncI of the ColiMbus ?tiblic Schools. 

6« Sefendaat Calvia Fark is and vas at all tiaes material hereto the Principal 
and Oiief Adainistrative officer to Central Hif^ School. 

7. defendant Philip F. Fulton is and vas at all times material hereto the 
Principal amd Chief Administrative officer of IUrion*Fraoklin Hi^ School. 

B, tefend«iC Frank i>. Mason is and vas at all times material hereto the principal 
and chief administrative officer of McCuffey Junior Hig^ School. 

9. DefcndMt Uarold H. Eibling If and vas at all times material heceto Superintend- 
ent of Schools of the Colunbus Public Schools and is the executive and administrative officer 
of the Coltm^us Board of Education pursuant to Section 3301.11 of the Ohio Bevised Code. 

10. The defendants [names], the members of the Coluabus Board of Education are and 
vere at all times material hereto entrusted with the management and control of .all matters re- 
lating to the Coluiri>us Public Schools pursuant to Chapter 3313 of the Ohio Bevised Code. 

CLAIM OF WIGHT LOPEZ 

11. Mrs. Eileen Lopcf is tlie parent- and natural guardian of Ihright Lopez» a minor, 
19 years of age on vhose behalf she has filed suit. IX/ight Lopez is in the 12th grade at 
Central High School. 

12. Lopez was suspended vithout prior hearing on cbe 2fith of February by defendant 
Calvin Park, principal. Central High School. Lopez was advised of Che suspension in writing 
by a letter railed to hia and received February 27, 1971. No return date vas fixed in his 
suspension. On March 1, 1971 Mr. and Mrs. Lopez were advised chat they would have to appear 
at the- Board of Education before Dvight Lopez could return to school. 

13. On .March 5, 1971 the School Board acting through defamdant Herbert M. Williams 
delivered ^a letter to Mr. k Mrs. Lopez advising them to appear March 8, 1971 at S:30 A.M. 
Because of a de«>nstration being conducted at the Board of Education offices that morning 
neither Owight or Mr. and Mrs. Loper appeared at the Board as scheduled. Mo ncv date has 
been fixed for appearjnce before the Board. Ovight Loper has not been advised of the co^lete 
m4, specific reasons for his suspension, and no hearing has been held concerning being re- 
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a^rteJ u> wr*£«I ^i^i J^is^l^ an^ is i^ls^ i5eai«d opportunity to continue his edu- 
cative t^f^re. 

14- FolL»ri?sj; :<arcl* i^i7i Lopes called the School aoard on several occasloos, 
as iid har daughter. Alsca Kojriiison, but no r*e.- date vas ser for hearing. Mrs. JtoMnsoo there- 
after -^rotc tu ti-e sdiool l;oard on Karc^ 22, 1971 and by letter dated Mardi 25, 1971 received 
^tarc-i 26. ii71 Ixou i!efeadaat, -CllXiasss, :^rs. Lopez was advised that since Dtfijht had 

sxssed his appolntzacat *::arcl; 1971 and had zzzdtt no attempt to ssake a new appointaent, he vas 
j^rantcd ptfrtdssioa to report to the adult day school at :;elson load. 

13. To trie date of tiie filing of this Coisplaint no hearing has ever been held in 
-r-ight Lopez's case and he has not heen advised in writing the reason for his suspension or 
expulsion fros Uid regular day school of Central High School. 

- CUIIM OF 3£nT JEJCS CROME 

16. :2rs. ::artha Jean Adazss is the .parent and natural guardian of Betty Jean Crow, 
a rinor, 13 years of age. 

17. 3etty Jean Croac vas suspended froa school by defendant Fr«ik Hason, prin*:ipal 
of :<cau£fey Junior High School. The plaintiff Betty Jean Croae was suspended fro« McCuf fey 
Junior High Sdiool, vtiara she is a student in the 7th grade on the 8th day of March, 1971 
vitnout prior hearing, lietty Jn^n Croce was Bdvised that she was to report to school with her 
zsotiicr on 5!arch 15, 1971. J'rs. Adass was unable to be with her daughter on readnission however 
and that requlre:icnt vas relaxed. 

13. lierty Jean Crose was readmitted to school on tlic 15th day of March and no hear- 
ing vas held on the reasons for suspension and said suspension has becose part of her permanent 
school record. 

CLAIM OF RUDOLPH R- SUTTOS - 

19. Floyd 3*itton is the parent and natural guardian of Rudolph Sutton, a ainor 19 
years of age on vhose behalf he has filed suit. Rudolph Sutton Is a student at Harion-Fraoklia 
High School In the 12th grade. 

20. Rudolph Sutton was suspended fro« school on the 15th day of March, 1971 for 
a period of 10 days. By letter dated .March 16, 1971 Rudolph Sutton vas notified that he vas 
suspended until March 25, 1971 and that the Pupil Personnel Department would notify hia of 
further disposition of his case in a letter sent by Oscar Cill acting for the Defendant Fulton, 
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priaclpal of Hsrioa-Fraaklla High School* 

21. :kO hearing va* ever held in the Suctoa case aad on the 25th day of Il^rch u|k« 
retunini to !^rloa-Fr«iklia, iludolph Suttoa, and his aother vho accoiipaaied hi«, were advised 
that they vould receive a letter in the sail conceraittg his case. 

22. A letter dated that March 25, 1971 advised Mr. and Mrs. Sutton that their son 
vas "to report to South High School for balxice of 1970-71 school year, (adjuscaenc)'' Ihe 
letter was signed by defendant H.M. Villiaas, Director rupil Fersoooel. Plaintiff Rudolph, 
Sutton has never requested a transfer from Marion-Franklin Hi^ School and no hearing or reason 
in vriting were given to Sutton prior to said notice of transfer. Sudolph Sutton believes said 
suspension hai? becooe part of his persaoent school record. 

CUIM OF TtVXiE VASHISCTON 

23. Mrs. Z>ollie Vance is the parent and natural guardian of Tyrone Vashington, a 
ninor IS years of age on vhose behalf she has filed suit. 

24. Tyrone Vashington on the 15th day of March, 1971 was a student at Marion- 
Franklin High School fro« which he vas suspended for a period of ten days. In a letter dated 
March 16, 1971 the parents of Tyrone Vashington were advised of the suspension and that '*The 
Pupil PerMnnel Department of the Colwbus Board of Education will notify you concerning a dis- 
position of your case/' 2lo hearing vas held prior to or subsequent to suspension. 

25. By letter dated March 23, 1971 Tyrone Washington's parents were notified that he 
had been suMrily transferred to Mohauk Junior High School for the balance of the school year. 

transfer had been requested and no hearing has been held concerning said transfer. Tyrone 
Washington believes said suspension and transfer has becoM a permanent part of his school 
record. 

CLAIM OF SUSAK C. COOPER 

26. Mrs. M. Katberine Cooper is the parent and natural guardian of Susan C. Cooper, 
a minor 16 years of age on whose behalf she has filed suit. Susan C. Cooper is a student at 
Marion-Franklin High School. 

27. Susan Cooper was suspended from school without prior hearing for a period of 
ten days on March 15, 1971. On March 17, 1971 Mrs. Katharine Cooper received a letter from 
Oscar ». Dill acting on behalf of the defefidant Fulton, principal of Marion-Franklin High 
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Sdiool. So heariae «*s held prior to .March 25. 1971 cooccibIbc „id di,«l„.l. Sy letter of 
March i«. 1971 Mrs- Cooper v« advised of aa 11:00 A.M. coofeteoc in Mr. Clll's office on the 
date of Susan's return. Susan Cooper believes ,eid suspension will beco« part of her pciM- 
eat record. 

CUIM OF 0£MXAH XAT fOX 

28. Mrs. Oelores Youn* is tJ*e parent and natural tuardiaa of Deborah Kay Fox. a 
Minor 16 years-ofage on whose behalf she has filed suit. Deborah Kay Fox is a student ac 
Marion-Franklin Ux^ School in the 10th trade. 

29. On the 10th day of March. 1971 Deborah Kay Fox was suspended fro. school with- 
out prior hearing for a period of ten days. On the 11th day ot March, 1971 Mr. and Mrs. 
Villiaa Young were advised of the suspension of Debor^ Kay Fox until Friday March 19, 1971. 
On .March 19, 1971 when she attempted to return to school, Deborah Kay Fox was suspended until ' 
.March 19, 1971 or "wtil contacted by Mr. Kobert Carter or bis representative regarding your 
daughter's school placeaent". Miss Fox was advised personally by Mr. Kollmr, as agent for 
the defendant Fulton that she was not to return to Marion-Franklin. 

30. Xo hearing has ever been held concerning said suspension and neither Deborah 
Kay Fox or her parents have ever requested a transfer. Miss Fox believes the suspensions she 
has received have becoae a peruoent part of her school record. Miss Fox was advised on 
.March 29th that she has been transferred to South Hi^ School. 

. CLAIM OF CLASESCE L. BYARS 
a^l^ Mrs. Barbara Byars is the parent and natural guardian of Clarence L. Byars, 
a ninor 16 years of age. Clarence L. Byars is in the 11th grade at Marion-Franklin Ui^ 
School. f 

32. On the 15th of Merch. 1971, Clarence L. Byars was suspended fro« school for a 
period of 3 days. On the 17th day of March. 1971 the parents of Clarence U Syars were ad- 
vised that Clarence was suspended and that he was to return to school on the iSth dsy of Harch 
1971. Ms hciirlne w*, held prior to his suspension and Clarence Byars was not Inforwd in 
vritins of the reasons for his suspension until two days after it occurred was never given 
an opportunity to contest said suspension. Clarence L. Byars believe<i ^zid suspension will 
heco«e part of his permanent school record. 
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CLklH OF OiSL SMITH 

33. Mrs. V«da S&lth is the parent aad aaCur«I tuaniian of Carl S«lth, a «lfior, 

IS years of age on vhose behalf she has filed suic. Carl Ssich is a sCiMlenC In Che 12ch grade 
at Central High School. Carl S»ith was suspended fro« Central High School by the defendant 
Calvin Fark, principal, on the 26th day of February. 1971. Saith was advised of suspension on 
February 27, by letter, ^'o definite date of return was fiven to the plaintiff Smith and he 
has been persdtted to be in school only on one dMy since his suspension. March 9, 1971. Smith 
has been advised that he may not return to school until he talks to someone at the School loard. 

hearing has been held in his case since suspension February 27, 1971. Carl Smith continues 
to be denied an opportunity to complete his schooling. 

CLAIM OF KKUCE HAUIS 

34. Freddie Kobinson is the legal guardian and next friend of Bruce Harris on whose 
b^.alf lie has filed suit. Bruce Harris is a minor, 18 years of age and a student in the 12th 
grade at Mar ion- Franklin High School. 

35. On the 22nd day of March, 1971, Bruce Harris was suspended from Marion-Franklin 
High School by Oscar Gill, Assistant Principal. :io hearing was held prior to his suspension 
and Harris was advised of the suspension by letter received March 24th, 1971. The letter ad- 
vised Harris he was suspended until March 30, 1971 and that during the suspension "the Pupil 
Personnel Itepartment of the Coltari>us School Board will review with you the contents of the 
letter of Noveid>er 6, 1970". 

36. When Harris returned to school on March 30, 1971, he was not readmitted and 
advised to make contact with the Pupil Personnel Department. 

37. Harris remains out of school and believes said suspension will become part of 
his school record. 

38. Defendants have acted pursuant to Section 3313.66 of the Ohio Revised Code, the 
Administrative Guide of the Coliflri>us Public Schools, and the Policy StatemuiC in Discipline of 
the Columbus Public Schools, none of which provides any standards for the exercUe of school 
administrators' disciplinary authority or fair proceedings through which a student has an 
opporttmity to challenge the proposed disciplinary measure. 

39. On information mid belief, there are no other school rules or regulations 
relied upon by defendants as authorised aforesaid disciplinary actions. 

409 



40. Vader color o£ State law iJefendants iiave acted intentionally, deliberately, 
and kaowiagiy in violation of the First and Fourteenth .A«!ad«ents to the Constitution of the 
United States and Title 42 V.S.C. Section 1933. rendering defendants liable to plaintiffs in 
law and equity. 

CAUSE OF actio:; 

41. Section 3313.66 of the Ohio Kevised Code. Section 1010.04 of the Ad«ini*trative 
Guide of Che Colusbus i-ubiic Schools, and the Colunfcus Folicy State-enc in DlsclpUne provide 
no ascertainable standards of conduct for violation of «hich hith school students uy be sus- 
pended and expelled. Said statute. Adalnistrative Guide, and Policy Statei«,t are unconstitu- 
tional because tiielr vagueness and overbreadth deprive students of rights secured under tiie 
First and Fourteenth Acsendaents to the Constitution of the United States. 

42. Section 3313.66 of the Ohio Revised Code, Section 1010.06 of the Aduinistra- 
tive Guide of the Colu^us Public Schools, and the Coluabus Policy Statement in Discipline 
authorize the suspension and expulsion of high school students without prior notice and a hear- 
ing vith such aini«l rights as a written statenent of the reasons for the proposed discipline, 
the rigiit to cross-examination, the rlgl»t to pre-hearing discovery procedure, the right to sub- 
i=it relevant evidence and tlie right to be represented by coiaisel. Said statute, Adalaistratlve 
Guide, and Policy Statement are unconstitutional because their lack of procedural safeguards 
deprives students of rights secured under the Fourteenth AKndoents to the Constitution of the 
United States. 

43. In the instant case defendants have effected suspensions, expulsions, and in- 
voluntary transfers of students without prior hearings which cohort with ■inimal standards of 
due process. Itefendants actions have been arbitrary, unequal and dlscri.lnatory in violation 
of plaintiffs' rights secured by the First and Fourteenth AM-ndMnts to the Constitution of the 
United States. 

PRAYER FDR RELIEF 

44. Wlierefore. plaintiffs respectfully pray that this Court: 

(1) AssuM jurisdiction of this cause and convene a three-Judge district Court 
to deteivine the controversy pursuant to Title 28 U.S.C. Section 2281^ 

(2) Lnter a preliainary and a final order pursuant to Title 28 U.S.C. Sections 
220.1 and 2202 and Rule 57 of the Federal Rules of Civil Procedure declaring that Section 
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3313.66 of the Ohio ££vised Cade Is unconstlcutional. 

(3) Eacer a preliminary and a final order pursuant co Tide 28 U.S.C. Seccions 2201 
and 2202 and Xule 57 of the Federal Xules of Civil Procedure declaring that the adulnistrative 
Guide and the Folic/ Statewat oo Discipline of the Columbus Public Schools insofar as they 
relate to suspensions and expulsions are un^nstitutional. 

(4) Issue a preliadnary and a pensanenc injunction restraining the defendant, their 
successors in office, agents and esployees fro« further enforcement of the unconstitutional pro- 
visions of their discipline policy and Section 3313.66 of the Ohio Revised Code. 

(5) Issue a preliminary and a penanent injtmction ordering that plaintiffs' school 
records be expunged of any notation of the aforementioned suspensions and that plaintiffs be 
alloved to nake up any school work or tests occurring during their absence from scliool. 

(6) Maintain jurisdiction of Uiis cause until such time as defendants establish 

a hearing procedure in coafonaity with the requirements of the Fourteenth Amendment: to the Con- 
stitution of the United States. 

(7) Award plaintiffs their cosrs and disbursements incurred herein together with 
such further alternative relief as may seem just and equitable. 
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iVlolion for a Tcmporar\^ Kcslraining Order 



Upon the co^lalnc and the affidavits attached hereto, the plaintiff hereby aoves 
this Uoaorable Court for a Temporary Xestraiaing Order, enjoining ch3 defendants, their a^nts, 
employees, successors and those acting in concert with then fto«: 

(1) Prohibiting plaintiff froa distributing in school and on school grounds leaflets 
and other printed wterial expressing views on political and other aatters of 
public corcem; 

(2) Punishing and threatening to punish students for exercising their constitutional 
rights to free expression. 

In support of this Motion, plaintiff alleges: 

(1) There is a substantial likelihood that the relief sought in his conplaint for 
a permanent injunction will be granted. 

(2) Plaintiff is suffering and will continue to suffer irreparable hara-iviless the 
Court grants the teaporary injunction herein requested. 

(3) The imperative public interest in freedom of expression supports plaintiff's 
prayer for a preliminary injunction* 

(4) The issuance o£ « preliminary injunction will not cause undue inconvenience 

or loss to the defendants but will prevent irreparable injury to the plaintiff. 

Plaintiff further requests a prompt and speedy hearing on this motion, to be sched- 
uled as soon as practicable, and before [date requested]. Such a hearing is desirable because 
plaintiff will suffer irreparable injury if he is not assured of his constitutional right of . 
free speech. Plaintiff estimates that twenty minutes will be needed for oral argument. 
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Model Pleading No. 12 
iMotion for Restraining Order Pending Appeal 



The plaintiff hereby respeccfully requests the U.S. Court of Appeals, 

Circuit, to enjoin defendants, pending appeal, (a) from barring plaintiff from distributing in 
school and on school grounds leaflets and other printed material expressing vievs on political 
and other natters of public concern and (b) froa punishing and threatening to punish students 
for exercising their constitutional rights to free expression. 

In support of this EK>tion plaintiff alleges that: 

(1) There is a substantial likelihood that the relief sought in his complaint for 
a permanent injunction will be granted.' 

(2) Plaintiff is suffering and will continue to suffer irreparable harm unless the 
Court grants the injunction herein requested. 

(3) The imperative public interest in freedom of speech supports plaintiff's 
prayer for a preliminary injunction. 

(4) The issuance of a preliminary injunction will not cause undue inconvenience 
or loss to the defendants but will prevant irreparable injury to the plaintiff. 

These allegations are supported by the verified complaint and the affidavits sub- 
mitted in support of plaintiff's motion for a temporary restraining order. The complaint, 
motion for a temporary restraining order and affidavits are attached hereto and made a part 

of this motion. *' 

Pursuant to Rule 8 of the Rules of Appellate Procedure, plaintiff, at the hearing 
on (date), first applied to the district court for a restraining order pending appeal, and 
it was denied. 
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